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Imperial County Planning & Development Services

Planning / Building
Jim Minnick
DIRECTOR
TO: Board of Supervisors April 9, 2024

AL
FROM: Jim Minnick, Director of Planning & Development Services M/O

SUBJECT: APPEAL #24-0004 OF THE JANUARY 10, 2024, PLANNING COMMISSION’S
DECISION OF DENIAL FOR CITYSWITCH TELECOMMUNICATIONS TOWER PROJECT.

Dear Board Members:
REQUESTED ACTION:

The Imperial County Planning & Development Services Department respectfully requests that the
Board of Supervisors conduct a public hearing to consider Appeal #24-0004, appealing the January
10, 2024, Planning Commission’s decision of denial for CitySwitch'’s telecommunication tower project.

1. Consider Approval or Denial of Appeal #24-0004; and,
2. Consider Approval or Denial of the followings:

a. Negative Declaration by finding that the proposed project would not have a significant effect
on the environment as recommended at the Environmental Evaluation Committee hearing
on November 16, 2023; and

b. Conditional Use Permit #23-0010 for the proposed telecommunications tower; and

c. Variance #23-0004 for the proposed telecommunications tower to exceed the 100 feet height
limitation by 80 feet.

BACKGROUND:

The proposed project is located at 673 Sidewinder Road, Winterhaven, CA. 92283 comprising of
approximately 26.75 acres. The property is identified as Assessor's Parcel Number 056-470-002-000
and legally described as POB SBE 872-13-9-3, San Bernardino Base and Meridian (S.B.B.M.), on file
in the Office of the County Recorder of Imperial County (Attachment “A” Site Vicinity Map).

The Applicant, CitySwitch, submitted Conditional Use Permit #23-0010 & Variance #23-0004
proposing to construct a 170-foot, monopole cellular wireless tower facility with a 10°’-0” lightning rod
for a total height of 180°-0” to be located within a 57’-0” x 45’-0” foot fenced area on parcel owned by
the Union Pacific Railroad Company and within its railroad right-of-way.
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According to their CUP Application CitySwitch has the commitment with Union Pacific Railroad
Company and AT&T Mobility, a wireless services provider for this site. Additionally, the facility will be
open for co-location to other wireless providers. The project requires a Conditional Use Permit (#23-
0010) for the monopole tower and a Variance (#23-0004) to exceed the 100-foot height limitation for
the Recreation/Open Space (S-2) zoned area by 80 feet.

The proposed facility is designed to house the equipment necessary to provide Union Pacific and
AT&T’s critical communications for the railroad line and uninterrupted AT&T wireless services to the
residents and visitors of Winterhaven, Imperial County, and surrounding areas, including wireless
telephone service, voice paging, messaging, and wireless internet and broadband data transmission.
All registered wireless providers’ technology operates at various radio frequency bands allocated by
the Federal Communications Commission (FCC) as part of their license.

On July 19, 2023, Conditional Use Permit #23-0010 & Variance #23-0004, for the proposed 180-foot
wireless telecommunications facility, were heard by the Imperial County Airport Land Use Commission
where it was determined that the proposed project was consistent with the 1996 Airport Land Use
Compatibility Plan (ALUCP).

Land Use Analysis:

Per Imperial County’s General Plan, the land use designation for this project is “Recreation/Open
Space” and is zoned as S-2 (Open Space) per Zoning Map #70 of the Imperial County Title 9 Land
Use Ordinance. Per County’s Land Use Ordinance (Title 9), Division 5, Section 90519.02 Subsection
(), communication towers are allowed in an S-2 (Open Space) zone with an approved Conditional
Use Permit (CUP). The proposed project is consistent with the County’s General Plan and County’s
Land Use Ordinances (Title 9).

Although the proposed project is consistent with the S-2 zone under an approved Conditional Use
Permit (Division 5, Section 90519.02(r)), it is determined that it is in conflict with Division 24, Section
92401.00-Purpose, “...This Section standards are intended to protect, and promote public health,
safety, community welfare and the unique visual character of the Imperial County [by] minimizing the
number of towers throughout the community...” as the proposed telecommunications tower would be
situated approximately 2008.33 feet south of an existing telecommunications tower owned by SBA
Towers, LLC, operating under Conditional Use Permit #19-0029. Upon further research on submitted
reports of the adjacent existing tower, it was found that tower space for future co-locators is still
available.

In a letter dated January 10, 2024, Sherman & Howard, LLC on behalf of CitySwitch, filed an appeal
of the January 10, 2024, Planning Commission’s denial of Conditional Use Permit and Variance for
CitySwitch’s telecommunications tower project.

Attachment A Location Map

Attachment B CEQA Resolution for Conditional Use Permit and Variance
Attachment C Conditional Use Permit Resolution

Attachment D Variance Resolution

Attachment E Appeal Letter Submittal

Attachment F PC Original Package CD

cc: Miguel Figueroa, County Executive Officer

Erik Havens, County Counsel

Jim Minnick, Director of ICPDS

Michael Abraham, AICP Assistant Director of ICPDS
Diana Robinson, Planning Division Manager

Evelia Jimenez, Planner Il

APP24-0004; APN 056-470-002-000

Files 10.105, 10.130, 10.133, 40.103, 40.110, 40.111
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ATTACHMENT B
CEQA Resolution (IS#23-0010) for
CUP & Variance



RESOLUTION NO.

A RESOLUTION OF THE BOARD OF SUPERVISORS OF THE COUNTY OF IMPERIAL, CALIFORNIA,
DENYING APPEAL #24-0004 AND DENYING THE ADOPTION OF THE “NEGATIVE DECLARATION”
(INITIAL STUDY #23-0010) FOR CONDITIONAL USE PERMIT #23-0010 AND VARIANCE #23-0004.

WHEREAS, on November 4, 2023, a Public Notice was mailed to the surrounding property owners
advising them of the Environmental Evaluation Committee hearing scheduled for November 16, 2023; and,

WHEREAS, a Negative Declaration and CEQA findings were prepared in accordance with the
requirements of the California Environmental Quality Act, State Guidelines, and the County's “Rules and
Regulations to Implement CEQA, as Amended”; and

WHEREAS, on November 16, 2023, the Environmental Evaluation Committee heard the project and
recommended to the Planning Commission of Imperial County to adopt the Negative Declaration for
Conditional Use Permit #23-0010 and Variance #23-0004; and

WHEREAS, on November 21, 2023 the Negative Declaration was circulated for 20 days from
November 21, 2023 to December 16, 2023; and

WHEREAS, the Board of Supervisors of the County of Imperial has been designated with the
responsibility of approvals and certifications; and

NOW, THEREFORE, the Board of Supervisors of the County of Imperial DOES HEREBY RESOLVE as
follows:

The Board of Supervisors has reviewed the attached Appeal and Negative Declaration prior to denial of
Conditional Use Permit #23-0010 and Variance #23-0004. The Board of Supervisors finds and determines
that the Negative Declaration is adequate and prepared in accordance with the requirements of the Imperial
County General Plan and Land Use Ordinance, and the California Environmental Quality Act (CEQA), which
analyzes the project’s environmental effects, based upon the following findings and determinations:

1. That the recital set forth herein are true, correct, and valid;

2. That the Board of Supervisors has reviewed the attached Negative Declaration for
Conditional Use Permit #23-0010 and Variance #23-0004, and considered the information
contained in the Negative Declaration together with all comments received during the public
review period and prior to denying the Conditional Use Permit and Variance; and

3. That the Negative Declaration reflects the Board of Supervisors independent judgment and
analysis.



NOW, THEREFORE, based on the findings, the Board of Supervisors of the County of Imperial DOES
HEREBY DENY APPEAL #24-0004 AND DENY THE ADOPTION of the Negative Declaration for Conditional
Use Permit #23-0010 And Variance #23-0004.

AYES:
NOES:
ABSENT:
ABSTAIN:
ATTEST:
LUIS PLANCARTE, Chairperson BLANCA ACOSTA, Clerk of the
Imperial County Board of Supervisors Board of Supervisors, County of

Imperial, State of California
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ATTACHMENT C
CUP #23-0010 Resolution



RESOLUTION NO.

A RESOLUTION OF THE BOARD OF SUPERVISORS OF THE COUNTY OF IMPERIAL, CALIFORNIA,
DENYING APPEAL #24-0004 AND DENYING CONDITIONAL USE PERMIT #23-0010 AND CONDITIONS
OF APPROVAL FOR CITYSWITCH.

WHEREAS, CitySwitch has submitted an application for Conditional Use Permit #23-0010 for a
monopole telecommunications tower; and,

WHEREAS, a Negative Declaration has been prepared in accordance with the requirements of the
California Environmental Quality Act, the State Guidelines, and the County’s “Rules and Regulations to
Implement CEQA as Amended”; and,

WHEREAS, the Board of Supervisors of the County of Imperial has been delegated with the
responsibility of approvals and certifications; and,

WHEREAS, public notice of said application has been given, and the Board of Supervisors has
considered evidence presented by the Imperial County Planning & Development Services Department and
other interested parties at a public hearing held with respect to this item on April 9, 2024, and,

NOW, THEREFORE, the Board of Supervisors of the County of Imperial DOES HEREBY RESOLVE
as follows:

SECTION 1. The Board of Supervisors of the County of Imperial has considered Appeal #24-0004
and the proposed Conditional Use Permit #23-0010 prior to denial. The Board of Supervisors of the County
of Imperial finds and determines that Conditional Use Permit is inconsistent with the Imperial County Land
Use Ordinance; however, it is adequate and prepared with the requirements of the Imperial County General
Plan and the California Environmental Quality Act (CEQA), which analyzes environmental effects, based
upon the following findings and determinations.

SECTION 2. That in accordance with State Planning and Zoning law and the County of Imperial
regulations, the following findings for denying Conditional Use Permit #23-0010 have been made as follows:

A. The proposed use is consistent with goals and policies of the adopted County General Plan.

Per Imperial County’s General Plan, the land use designates the subject site under Land Use
“Recreation” per Imperial County Land Use Ordinance, Zone Map # 70, Pursuant to Title 9, Division
5 Section 90519.02, The project is found consistent with the goals and policies of the Imperial County
General Plan Land Use Element and therefore, consistent with the County’s General Plan, Although
the proposed project is found consistent with goals and policies of the S-2 zone, it is determined that



F. The proposed use does not violate any other law or ordinance.

The proposed project will be subject to the Conditional Use Permit conditions of approval & Variance,
current Federal, State and Local regulations. The proposed use does not violate any law or
ordinance.

G. The proposed use is not granting a special privilege.

The project is a permitted use subject to approval of a Conditional Use Permit #23-0010 & Variance
#23-0004 under Land Use Ordinance, Section 92404.01 et. seq. and will not grant a special privilege.

NOW, THEREFORE, based on the above findings, the Board of Supervisors of the County of Imperial DOES
HEREBY DENY Appeal #24-0004, DENY Conditional Use Permit #23-0010 and attached Conditions of
Approval.

AYES:
NOES:
ABSENT:
ABSTAIN:
ATTEST:
LUIS PLANCARTE, Chairperson BLANCA ACOSTA, Clerk of the
Imperial County Board of Supervisors Board of Supervisors, County of

Imperial, State of California
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ATTACHMENT D
Variance #23-0004 Resolution



RESOLUTION NO.

A RESOLUTION OF THE BOARD OF SUPERVISORS OF THE COUNTY OF IMPERIAL, CALIFORNIA,
DENYING APPEAL #24-0004 AND DENYING VARIANCE #23-0004 FOR A HEIGHT INCREASE FOR A
MONOPOLE WIRELESS TELECOMMUNICATION TOWER.

WHEREAS, CitySwitch, has submitted an application for Variance (#23-0004) requesting an
increase (80 feet) of the maximum allowed height in the Open Space “S-2” zone from 100 feet to 180 feet for
the proposed monopole wireless telecommunication tower; and

WHEREAS, a Negative Declaration and CEQA findings were prepared in accordance with the
requirements of the California Environmental Quality Act, State Guidelines, and the County’s “Rules and
Regulations to Implement CEQA, as Amended”; and

WHEREAS, on November 16, 2023, the Environmental Evaluation Committee heard the project and
recommended to the Planning Commission of Imperial County to adopt the Negative Declaration for Variance
#23-0004; and

WHEREAS, on November 21, 2023 the Negative Declaration was circulated for 20 days from
November 21, 2023 to December 16, 2023; and

WHEREAS, public notice of said application has been given, and the Board of Supervisors has
considered evidence presented by the Imperial County Planning & Development Services Department and
other interested parties at a public hearing held with respect to this item on April 9, 2024; and

WHEREAS, the Board of Supervisors of the County of Imperial has been designated with the
responsibility of adoptions and certifications; and

NOW, THEREFORE, the Board of Supervisors of the County of Imperial DOES HEREBY RESOLVE as
follows:

SECTION 1. The Board of Supervisors of the County of Imperial has considered Appeal #24-0004
and Variance #23-0004 prior to denial. The Board of Supervisors of the County of Imperial finds and
determines that the Variance is inconsistent with the Imperial County Land Use Ordinance; however, it is
adequate and prepared with the requirements of the Imperial County General Plan and the California
Environmental Quality Act (CEQA), which analyzes environmental effects, based upon the following findings
and determinations.

SECTION 2. That in accordance with State Planning and Zoning Law (California Government Code
(§65906) and the County of Imperial Land Use Ordinance (§90202.08), the following findings for the approval
of Variance #23-0004 have been made:



A. Are there special circumstances applicable to the property described in the variance
application that do not apply generally to the property or class of use in the same zone or
vicinity?

Requiring CitySwitch to adhere to the one hundred (100) foot communication tower limit would have
a significant negative impact on the communications tower coverage that is necessary in the area. It
would result in the communications tower incapability to provide communications coverage in the
designated area. Granting this variance will not constitute a grant of special privilege that is not
generally available to other property in the vicinity and in the same land use zone.

B. Will the granting of such variance not be materially detrimental to the public welfare or
injurious to the property or improvements in such zone or vicinity in which the property is
located.

According to CitySwitch application, the purpose of the proposed tower is to increase the coverage
available to the carrier's users. Granting such variance will not be materially detrimental to the public
welfare or injurious to the property or vicinity in which the property is located.

C. Because of special circumstances applicable to subject property, including size, shape,
topography, location or surroundings, will the strict application of zoning laws deprive the
subject property of privileges enjoyed by other properties in the vicinity and under identical
zone classifications?

According to CitySwitch application, the strict adherence to Section 90519.07 of the Title 9, Division
5, Open Space (S-2) zone to the one hundred (100) foot height limit would deprive and prevent
CitySwitch the ability to provide adequate coverage to the surrounding areas.

D. Does the granting of such variance adversely affect the comprehensive General Plan?

Staff has reviewed the proposed communications tower and proposed variance and has determined
that such to be inconsistent with the purpose of Division 24 Section 92401.00 within the S-2 (Open
Space) Zone, in the Recreation of the Imperial County General Plan. As allowed through the variance
process, the granting of the one hundred eighty (180) foot variance would not constitute a grant
adversely affecting the Imperial County General Plan.

Although the proposed project is consistent with the S-2 zone under an approved Conditional Use
Permit (Division 5, Section 90519.02(r)), it is determined that it is in conflict with Division 24, Section
92401.00 — Purpose, “...This Section standards are intended to protect, and promote public health,
safety, community welfare and the unique visual character of the Imperial County [by] minimizing the
number of towers throughout the community..." as the proposed telecommunications tower would be
situated approximately 2,008 feet south of an existing telecommunications tower owned by SBA
Towers, LLC, operating under Conditional Use Permit #19-0029.



NOW, THEREFORE, based on the findings, the Board of Supervisors of the County of Imperial DOES
HEREBY DENY Appeal #24-0004 and DENY Variance #23-0004.

AYES:
NOES:
ABSENT:
ABSTAIN:
ATTEST:
LUIS PLANCARTE, Chairperson BLANCA ACOSTA, Clerk of the
Imperial County Board of Supervisors Board of Supervisors, County of

Imperial, State of California
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Appeal Letter Submittal
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Melissa K. Reagan

Allison R. Burke

Sherman & Howard L.L.C.

675 15th Street, Suite 2300
Denver, Colorado 80202
mreagan@shermanhoward.com
aburke@shermanhoward.com

Attorneys for Applicant — CitySwitch II-A, LLC

Michael Bieniek, AICP

LCC Telecom Services

10700 West Higgins, Suite 240
Rosemont, Illinois 60018
mbieniek@lcctelecom.com

Site Consultant for Applicant — CitySwitch II-A, LLC

Before the Imperial County Board of Supervisors

CitySwitch II-A LLC’s
Memorandum in Support of
Appeal Requesting Board of
Supervisors Approve
CUP23-0009, Variance 23-0003 (APN 039-310-019) CitySwitch’s Conditional Use

CUP23-0010, Variance 23-0004 (APN 056-470-002) | Permit and Variance
CUP23-0011, Variance 23-0006 (APN 041-200-008) | Applications

Appeal of Planning Commission Decisions dated
January 10, 2024 Denying Conditional Use Permit and
Variance Applications

I INTRODUCTION
In order to provide the citizens of Imperial County, California with quality wireless
services, CitySwitch II-A, LLC (“CitySwitch”) submitted three applications for Conditional Use
Permits (“CUP”) and Variances (collectively, the “Applications™) to construct new cellular
wireless facilities (collectively, the “Facilities”) on properties owned by Union Pacific Railroad:
e CUP23-0009, Variance 23-0003: a 155-foot monopole tower with a 10-foot lightning rod
for a total height of 165-feet to be built at 5359 East Highway 78, Brawley, California on

railroad right-of-way owned by Union Pacific Railroad and leased to CitySwitch.

e CUP23-0010, Variance 23-0004: a 170-foot monopole tower with a 10-foot lightning rod

1
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for a total height of 180-feet to be built at 673 Sidewinder Road, Winterhaven, California,
on a railroad right-of-way owned by Union Pacific Railroad and leased to CitySwitch.

o CUP23-0011, Variance 23-0006: a 200-foot monopole tower with a 10-foot lightning rod
for a total height of 210-feet to be built at 1505 East Keystone Road, Brawley, California
on railroad right-of-way owned by Union Pacific Railroad and leased to CitySwitch.

(Collectively, the “Sites™).

On January 10, 2024, the Imperial County Planning Commission (“Planning
Commission™), after receiving submitted application materials and Staff Reports from the Imperial
County Planning & Development Services Department (“P&D Services™), hearing comments from
the public, and considering certain zoning regulations within The County of Imperial Codified
Ordinances (the “Code™), Title 9, Division 24, incorrectly denied the Applications on the sole
basis that there are existing, nearby towers owned by SBA Structures, LLC (“SBA”) that from the
Planning Commission’s perspective, without any evidentiary support, provide adequate coverage.
Accordingly, the Planning Commission determined no new towers should be permitted.

The Planning Commission erred in denying CitySwitch’s Applications for at least four
reasons. First, the Planning Commission’s decision violates the federal Telecommunications Act
of 1996, 47 U.S.C. § 332(c)(7)}B)(i)(II), by effectively prohibiting CitySwitch and its tenant,
AT&T!, from providing personal wireless service. The Planning Commission’s decisions
materially inhibit CitySwitch’s ability to compete in a fair and balanced legal and regulatory
environment; CitySwitch presented evidence to the Planning Commission that its proposed anchor
tenant, AT&T, is economically burdened by having to maintain equipment on nearby wireless

facilities owned and operated by SBA. Second, the Planning Commission’s decisions were an

abuse of discretion because the basis for denying the Applications is not supported by the Code.

' The proposed Facility in Winterhaven, California (CUP 23-0010 / Variance 0004) would also be
leased to Verizon Wireless.
2
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Third, CitySwitch’s Applications met all applicable Code requitements. There were zero findings
by the Planning Commission that CitySwitch’s Application did not satisfy all applicable Code
requirements. The Planning Commission’s decisions were instead based on arbitrary general
standards and purposes; not any actual or specific requirements or regulations in the Code or the
County’s General Plan. Fourth, the Planning Commission failed to provide a decision “in writing
and supported by substantial evidence in a written record” in violation of 47 U.S.C. §
332(c)(7)(B)(iii). The Planning Commission’s decisions to deny the Applications made no
findings of fact or conclusions of law.

For the reasons set forth herein, CitySwitch requests the Imperial County Board of
Supervisors reverse the decision of the Planning Commission, approve the Applications, and issue
the CUPs and Variances.

I FACTUAL BACKGROUND

A. CitySwitch’s Applications and the Planning Commission Decision

1. On April 12, 2023, CitySwitch submitted the Applications for CUPs and Variances
for the Facilities to P&D Services.

2. On April 13, 2023, P&D Services notified CitySwitch that it required wet
signatures on the CUP and Variance application forms, and that it also required executed copies
of the Owner’s Affidavit, General Indemnification Form, and Notice to Applicant Form.

3. On July 11, 2023, CitySwitch provided the CUP and Variance applications with
wet signatures, and executed copies of the Owner’s Affidavits, General Indemnification Forms,
and Notice to Applicant Forms.

4. Within each of the Applications, CitySwitch provided a Sworn Statement of

Spencer Gambrell in Support of New Tower Construction from AT&T (the “Economic Burden

(98}
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Affidavits”), explaining (1) why continued collocation on the existing SBA towers was
economically burdensome to AT&T, (2) that SBA charges non-market rents and imposes non-
market lease terms; and (3) SBA has long-resisted amendments to its long-term leases that would
make the leases more competitive in the current wireless tower lease marketplace. Mr. Gambrell
also explained that space on the CitySwitch towers, in contrast, would be offered to AT&T at
market rents and on favorable lease terms that would allow AT&T to invest its resources in
improving its equipment and network coverage, rather than high rents.

Sl On July 19, 2023, the Imperial County Land Use Commission determined the
Applications were consistent with the Imperial County Airport Land Use Compatibility Plan.

6. On July 24, 2023, P&D Services requested revised coverage plots for all three Sites
showing coverage provided by equipment collocated on the existing SBA towers, and how
coverage would change with the proposed Facilities.

7. On October 6, 2023, CitySwitch provided the revised coverage plots for all three
Sites, and also reiterated to the County why AT&T, a tenant on the existing SBA towers, could
not continue collocating on the SBA towers due to high rents and non-market lease terms. A copy
of that CitySwitch’s October 6, 2023 letter is attached as Exhibit 1.

8. On November 6, 2023, the Environmental Evaluation Committee recommended
Negative Declarations for all three Sites.

9. On December 29, 2023, P&D Services provided links to the Staff Reports for the

Applications.? The Staff Reports includes P&D Services’ recommendation, the prior findings from

2 The Staff Report for CUP 23-0009 / Variance 23-0003 is available at the following link:
hitps://www.icpds.com/assets/hearings/7.-CUP23-0009-City Switch-PC-Hearing-Pkg.pdf.

The Staff Report for CUP23-0010 / Variance 23-0004 is available at the following link:
https://www.icpds.com/assets/hearings/8.-CUP23-0010-CitvSwitch-PC-Hearing-Pke.pdf.

4
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the Imperial County Airport Land Use Commission and Environmental Evaluation Committee, as
well as full copies of the Applications themselves. Notably, the Staff Reports do not reference the
Economic Burden Affidavits, and do not include or reference CitySwitch’s October 6, 2023 letter.

10.  Each of the Staff Reports made the following finding with respect to the General

Plan:
GENERAL PLAN FINDINGS  [] CONSISTENT INCONSISTENT  [] MAY BE/FINDINGS

11.  Each of the Staff Reports also explained in the Land Use Analysis section that the
proposed projects were consistent with the allowable uses within the applicable zones (S-2 and A-
2) with a CUP, but that each of the Applications “is in conflict with Division 24, Section 92401.00
— Purpose, ‘... This Section standards are intended to protect, and promote public health, safety,
community welfare and the unique visual character of the Imperial County [by] minimizing the
number of towers throughout the community ...” as the proposed Facilities would each be located
approximately 1565 feet south, 2008.33 feet south, and 1,000 feet south, respectively, of existing
telecommunications towers owned by SBA. The Code does not require any separation distance
between existing and new towers.

12. On January 9, 2024, CitySwitch sent correspondence to P&D Services and the
Planning Commission explaining why the recommendations in the Staff Reports were incorrect.
A copy of CitySwitch’s letter is attached as Exhibit 2.

13.  Also on January 9, 2024, SBA submitted a letter stating its opposition to the
Applications. A copy of SBA’s letter is attached as Exhibit 3.

14.  On January 10, 2024, the Planning Commission held its regular meeting. During

The Staff Report for CUP23-0011 / Variance 23-0006 is available at the following link:
https://www.icpds.com/assets/hearings/9.-CUP23-0011-City Switch-PC-Hearing-Pke.pdf.

5

58138577.3



DocuSign Envelope ID: BC726915-13B4-40EA-8AD1-D19C657615D4

the meeting, CitySwitch explained its position regarding the Applications and presented the
PowerPoint attached as Exhibit 4. The PowerPoint again provided extensive information
regarding why AT&T could no longer viably collocate on the existing SBA towers.

15.  The Planning Commission denied all three Applications (the “Decisions™). Copies
of the Notifications of Action reflecting the Decisions are attached as Exhibit 5. The Decisions
fail to include any written decision supported by substantial evidence in the record to support the
Planning Commission’s decisions.

III. STANDARD OF REVIEW

Pursuant to Section 90104.05 of the Code, “[a]ny decision made by the planning
commission ... may be appealed to the board of supervisors[.]” The appeal must meet the
following requirements: (1) the written appeal must be filed within ten calendar days from the
planning commission’s decision; (2) the request is filed with the planning director; (3) the requisite
fees are included; (4) the written appeal clearly states (a) the name of the person(s) filing the
appeal, (b) the address and phone number of the person(s) filing the appeal, (c) the project/decision
being appealed, (d) the reason for filing the appeal, (¢) the facts, conditions, information, error or
other specific to warrant an appeal, (f) prior effort(s) made to arrive at an acceptable solution, if
any, (g) the action being requested, and (h) the signature of the appellant.

IV. ARGUMENT
A. The Planning Commission’s Decisions Have the Effect of Materially
Inhibiting CitySwitch From Providing Wireless Services and Violated
Federal Law.
The federal Telecommunications Act of 1996, 47 U.S.C. § 332(c)(7)(B)(i), states:
(i) The regulation of the placement, construction, and modification of personal

wireless facilities by any State of local government or instrumentality
thereof —
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(Il)  shall not prohibit or have the effect of prohibiting the provision of
wireless services.

The Federal Communications Commission (“FCC”) and courts are in accord that the
phrase “effect of prohibiting the provision of wireless service” requires that a court consider
whether the locality’s decision — including a decision to deny an application for a wireless facility
— “materially inhibits or limits the ability of any competitor or potential competitor to compete in
a fair and balanced legal and regulatory environment. See In the Matter of Accelerating Wireless
Broadband Deployment by Removing Barriers to Infrastructure Investment, 33 F.C.C.R. 9088,
119 (2018) (“2018 FCC Order™); City of Portland v. United States, 969 F.3d 1020, 1034-35 (9th
Cir. 2020); Qwest Corp. v. City of Santa Fe, New Mexico, 380 F.3d 1258, 1270-71 (10th Cir.
2004) (citing In re Cal. Payphone Ass’n, 12 F.C.C.R. 14191, 14206 (1997)). Under this standard,
a local legal requirement or barrier “could materially inhibit service in numerous ways — not only
by rendering a service provider unable to provide an existing service in a new geographic area ...
but also by materially inhibiting the introduction of new service of the improvement of existing
service. Thus, an effective prohibition includes materially inhibiting the provision additional
services or improving existing services.” 2018 FCC Order § 37. A legal requirement can
“materially inhibit” service even if it is not an “insurmountable barrier.” Id. Y 34-35, 41-42.

By adopting the “material inhibition” standard, the FCC explicitly rejected the “least
intrusive means” test, 2018 FCC Order § 40 n.94, which the Ninth Circuit previously utilized. See,
e.g., T-Mobile USA, Inc. v. City of Anacortes, 572 F.3d 987 (9th Cir. 2009). As the FCC noted, the
“least intrusive” standard’s emphasis on “coverage gaps” is an outdated approach, “view[ing]
wireless service as if it were a single, monolithic offering provided only via traditional wireless
towers,” and unsuited for assessing barriers to deploying wireless internet and 5G services. 2018

FCC Order 9§ 40. On review, the Ninth Circuit upheld the 2018 FCC Order’s “material inhibition”
7
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test as the correct interpretation of 47 U.S.C. § 332(c)(7)(B)(i)(1I). City of Portland, 969 F.3d at
1034-35. Courts in California have since recognized that the “material inhibition” standard, and
not the “least intrusive” standard, is now controlling. See, e.g., New Cingular Wireless PCS, LLC
v. City of West Covina, California, No. 2:22-cv-01642-MEMF-JCx, 2023 WL 4422835, at *4
(C.D. Cal. July 10, 2023).

In this case, the Planning Commission’s Decisions materially inhibit CitySwitch and
AT&T from providing wireless services to Imperial County in at least three ways.

First, by refusing to authorize the new CitySwitch towers, the County is “limit[ing] the
ability of any competitor or potential competitor” of SBA “to compete in a fair and balanced legal
and regulatory environment.” 2018 FCC Order § 119. The Code includes several requirements
relating to collocation. With respect to new towers, the Code “encourage[s]” towers to “promote
future facility and site sharing.” Code Section 90204.01(M). However, the applicant may present
“[t]echnical evidence ... as to the infeasibility either technical and/or economic, of co-location or
grouping prior to the issuance of a new use permit for a facility that would not be considered to be
co-located or grouped.” Id. In lay-person’s terms, a new tower applicant may demonstrate to the
County that its new tower cannot feasibly be grouped or offered for collocation based on technical
or economic infeasibility. But this exception apparently does not cut both ways: the Planning
Commission refused to accept CitySwitch and AT&T’s statements of economic infeasibility of
continued collocation on the existing SBA towers as a basis for authorizing new towers. In short,
the Code frustrates competition by imposing one set of rules for new towers that allows collocation
exceptions on the basis of economic infeasibility but does not apply those same rules to existing
towers, even when the tower owners impose economically infeasibly rents.

Second, the Planning Commission’s Decisions have the effect of materially inhibiting
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CitySwitch and AT&T from providing wireless service in Imperial County by imposing on AT&T
excessive rents (to the tune of more than $13 million dollars over twenty years across the three
Sites). This, in turn, prevents AT&T from investing that money in newer technologies and
upgraded equipment that provides the most current services to Imperial County. Enforcing local
ordinances that result in substantial costs for wireless providers “materially inhibits” the provision
of services. See, e.g., Qwest Corp. v. City of Santa Fe, New Mexico, 380 F.3d 1258, 1271 (10th
Cir. 2004). This is especially true when costs are aggregated across all of the wireless provider’s
affected facilities. See id.

Third, the Planning Commission’s Decisions materially inhibit the provision of wireless
services by preventing cellular providers like AT&T from freely and easily updating their
equipment as technologies rapidly change. As the Economic Burden Affidavits make clear, each
time AT&T upgrades its equipment — which happens frequently due to ever-changing coverage
and capacity demands and technological advances — it must apply to SBA, which then triggers an
application fee and a lengthy administrative review process, which typically includes a structural
analysis of the tower and an amendment to the existing lease agreement. See Economic Burden
Affidavits § 15. This administrative process often takes several months, and results in additional
time and costs in the deployment of the upgraded facilities. Conversely, AT&T’s master tower
lease agreement with CitySwitch provides 30,000 square inches of tower space exclusively for
AT&T to accommodate AT&T’s wireless facilities needs well into the future as technologies
change and equipment upgrades are required. Id. § 16. As noted by the FCC in 2018, complete
prohibition of wireless service is not required; all that is required is material inhibition. 2018 FCC
Order % 34-35, 41-42. Lengthy administrative processes and higher costs meet this standard.

In short, the Planning Commission’s Decisions materially inhibit CitySwitch’s and
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AT&T’s ability to provide wireless services to Imperial County in violation of the
Telecommunications Act.

B. The Planning Commission’s Decisions Were an Abuse of Discretion Because
The Bases for Denial Is Not Supported by the Code.

In addition to violating the Telecommunications Act, the Planning Commission’s
Decisions were also illegal under California law because they were an abuse of discretion and not
supported by the plain language of the Code.

As was made clear during the January 10, 2024 Planning Commission hearing, the
Decisions were based entirely on the mere existence of existing towers owned by SBA. During the
hearing, the P&D Services’ Director instructed the Planning Commission that the Planning
Commission had discretion to deny the Applications because they are “inconsistent” with the
“Purpose” of the communication facilities Code sections, which are “inten[ded] to,” in part,
“[m]inimize the number of towers throughout the community.” Code Section 92401.00. This
instruction is not supported by the plain language of the Code, and there are no actual regulations
prohibiting the new CitySwitch towers.

First, the Code’s “purpose” is separate and distinct from the Code’s actual regulations and
requirements. The preamble to the wireless facilities section of the Code merely articulates the
purposes of and is separate and distinct from the actual regulations themselves. Specifically, the
preamble states that “[t]hese standards are intended to protect and promote public health, safety,
community welfare and the unique visual character of Imperial County by encouraging the orderly
development of communication infrastructure.” Id. These “intentions” and “purposes” of the
wireless facilities Code sections are not themselves requirements or regulations. They are merely
the desired outcomes when implementing the actual regulations. Regardless, the Planning

Commission plainly disregarded other “purposes” that are advanced by the Applications: (1)
10
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encouraging the location of towers in nonresidential areas (all three Sites are in nonresidential
locations); (2) encouraging users of towers to locate them in areas where the adverse impact on
the community is minimal (all three Sites are located in rural areas of Imperial County on railroad
rights-of-way owned by Union Pacific Railroad); and (3) enhancing the ability of providers of
telecommunications services to provide such services to the community quickly, effectively, and
efficiently (AT&T would benefit from more favorable CitySwitch lease terms thereby allowing
AT&T to more efficiently and quickly provide services to Imperial County residents and
businesses and upgrades to those services).

Beyond the “purpose” or “intent” of the wireless facilities Code provisions, there are no
actual regulations that authorize the Planning Commission to deny the Applications on the basis
of the existing SBA towers. There are several Code provisions relating to existing towers and
collocation preferences, but none expressly limit towers in specific areas or impose tower
separation requirements.

Specifically, Section 92404.01(M) of the General Requirements for Wireless Facilities
states that “[a]ll communication facilities shall be encouraged to promote future facility and site
sharing. Technical evidence will be provided as to the infeasibility either technical and/or
economic, of co-location or grouping prior to the issuance of a new use permit for a facility that
would not be considered to be co-located or grouped under this Ordinance.” This provision, which
applies to applicants requesting approval for new towers, requires site sharing and collocation, but
provides exceptions for technical or economic infeasibility. It does not prohibit new towers (that
are designed for collocation) that are located near to existing towers.

Section 92404.01(Q) of the General Requirements for Wireless Facilities requires the
applicant to provide an “inventory of its existing towers, antennas, or sites approved for facilities”

11
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within the County or one mile of the border thereof. The Code provides that the Planning Director
may provide this information to other applicants seeking administrative approvals or permits; the
Code does not provide that the existence of other towers, antennas, or sites within the County will
act as a barrier to obtaining new and additional approvals.

Section 92406.01 requires an “Alternatives Analysis” which “shall consider alternative
locations and designs for the proposed facility.” The alternatives in the analysis must include, “[a]t
a minimum,” the following:

1. Co-location at all existing communication facilities whether in the
unincorporated area of the county, a city or an adject county.

2. Lower, more closely spaced communication facilities; and

3. Mounting on any existing non-residential structure within one-half-mile of the
proposed facility in the unincorporated area of Imperial County.

Nothing in the Alternatives Analysis states that applications will be denied if co-location is
possible at an existing location. It merely asks the applicant to include that as an alternative,
suggesting that the applicant may be able to demonstrate why collocation at an existing location is
not actually possible.

Finally, for applications for wireless towers, Section 92409.01(10) requires “[a] description
of the suitability of the use of existing towers, other structures or alternative technology not
requiring the use of towers or structures.” Again, this section only requires the applicant to explain
whether existing towers are “suitable.” It does not state that an existing tower must be utilized.

During the Planning Commission hearing, the P&D Services Director suggested that the
County does authorize exceptions to its “minimize the number of towers” “requirement” in cases
where existing towers have no additional collocation capacity, the coverage provided by the
existing tower would be improved with a new tower, or technological reasons prevent collocation

12
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on the existing tower. These “exceptions” to the “requirements” cited by the Director are not found
anywhere within the Code. Without any specific authority for this “exception” in the Code, the
Planning Commission’s use of this type of exception to deny CitySwitch’s Applications is clearly
arbitrary and capricious. How much better must the coverage offered by the new tower be to
warrant an exception?® What type of technological reasons would excuse a provider from
collocating? And if the tower is too close to an existing tower, how close is too close? What is the
appropriate tower separation where the Planning Commission would determine a new tower is
appropriate? None of these questions can be answered by any provisions within the Code, nor were
they addressed by the Planning Commission in its deliberations.

In short, nothing in the Code expressly authorized the Planning Commission to make its
decisions denying the Applications. Instead, the Planning Commission arbitrarily invoked a
“purpose” of the Code (while ignoring other purposes that support CitySwitch’s Applications) to
deny the Applications with no real basis.

C. CitySwitch’s Applications Meet All Code Requirements.

CitySwitch’s Applications met all Code requirements for CUPs and Variances.

Land Use Permits: The requirements for a land use permit applications are set forth in
Section 90104.00 of the Code. Prior to the Planning Commission hearing, P&D Services did not
notify CitySwitch of any deficiencies in its applications, and there are no findings in the Staff
Reports that the Applications do not satisfy the application requirements. The Planning

Commission made no findings that CitySwitch’s Applications did not comply with the land use

3 Many jurisdictions require an applicant to submit propagation maps showing the proposed
coverage of the new wireless facility. Imperial County’s Code does not require the applicant to
submit propagation maps at all — lending even more credence to the notion that this “exception” is
arbitrarily invoked and not applied in any evidence-based way.

13
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permit application requirements.

Actions on CUPs: The requirements for actions on CUPs are set forth in Section 90203.09

of the Code. There are no credible findings in the Staff Reports that the Applications do not satisfy
the CUP requirements. While Section 90203.09(A) requires the proposed use be “consistent with
the goals and policies of the adopted county general plan,” there are no provisions or requirements
in the General Plan pertaining to wireless towers. Moreover, the Staff Reports did not identify any
specific provision or requirement of the General Plan with which the Applications are inconsistent.
The Planning Commission made no findings that the Applications for CUPs do not meet the
requirements for actions on CUPs.

Actions on Variances: The requirements for actions on Variances are set forth in Section

90202.08. There are no findings in the Staff Reports that the Applications do not satisfy the
Variance requirements. The Planning Commission made no findings that the Applications for
Variances do not meet the requirements for actions on Variances.

General Requirements for Communication Facilities: The general requirements for

communication facilities are set forth in Section 92404.01 of the Code. There are no credible
findings in the Staff Reports that the Applications do not satisfy the general requirements for
communication facilities. While the Staff Reports note that the proposed CUPs and Variances are
“in conflict with Division 24, Section 92401.00 — Purpose, ‘... This Section standards are intended
to protect, and promote public health, safety, community welfare and the unique visual character
of the Imperial County [by] minimizing the number of towers throughout the community ...,” the
“Purpose” of the communication facilities Code sections is separate and distinct from the actual
regulations or requirements applicable to communication facilities. The Planning Commission
also made no findings that the Applications do not satisfy the general requirements for

14
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communication facilities.

Permitting Requirements for Wireless Facilities: The permitting requirements for wireless

facilities are set forth in Section 92406.01 of the Code. There are no findings in the Staff Reports
that the Applications do not satisfy the permitting requirements. The Planning Commission also
made no findings that the Applications do not satisfy the permitting requirements.

D. The Planning Commission Did Not Provide CitySwitch a Written Decision
Based on Substantial Evidence as Required by Federal Law.

The Planning Commission’s denial of the Applications was also improper because the
Planning Commission failed to provide a written decision, supported by substantial evidence, for
its denial. 47 U.S.C. §332(b)(7)(b)(iii) states that a decision by a government entity “to deny a
request to place, construct, or modify personal wireless service facilities shall be in writing and
supported by substantial evidence contained in a written record.” The Planning Commission
provided a Notification of Action (“NOA”) for the Applications, but the NOAs do not provide the
basis for the Planning Commission’s Decisions.

This requirement for a written and substantiated decision is not trivial; as the Supreme
Court has affirmed, a city must give sufficient written reasoning as to enable judicial review of
that decision under 47 U.S.C. § 332. See T-Mobile South, LLC v. City of Roswell, Ga., 574 U.S.
293, 304 (2015). Moreover, because an applicant has a limited period of time to seek judicial
review of decisions, a locality is urged to “provide or make available its written reasons at
essentially the same time as it communicates its denial.” Id. The Planning Commission has failed
to do this. By doing so, the Planning Commission has not offered “substantial evidence” as a basis
for its decision. This, in turn, has denied CitySwitch the full opportunity to demonstrate the validity
of its Applications and the Facilities. As this submission hopefully makes clear, CitySwitch’s

Facilities are entirely permissible and appropriate under Imperial County and federal law.
15
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E. All Requirements for Appeal Are Satisfied.
The requirements for an appeal of the Planning Commission’s decision are set forth in Section
90104.05 of the Code. All requirements are satisfied as follows.

1. The written appeal must be filed within ten calendar days from the planning

commission’s decision: In telephonic correspondence that occurred on Wednesday, January 17,

2024, between Mr. Jim Minnick and Mr. Michael Bieniek, Mr. Minnick confirmed that because
the ten-day period for appeal in this case falls on a Saturday, an appeal submitted on the first
business day thereafter would be considered timely. The Planning Commission issued its
Decisions on January 10, 2024. Ten days from January 10, 2024 is Saturday, January 20, 2024.
Thus, this appeal is being submitted on Monday, January 22, 2024.

2. The request is filed with the planning director: The appeal is being submitted to Mr.

Jim Minnick, Director of P&D Services.

3. The requisite fees are included: The fees are being remitted via credit card,

consistent with the directions of P&D Services.*

4. The written appeal clearly states (a) the name of the person(s) filing the appeal, (b)

the address and phone number of the person(s) filing the appeal, (c) the project/decision being

appealed. (d) the reason for filing the appeal. (e) the facts. conditions. information. error or other

specific to warrant an appeal, (f) prior effort(s) made to arrive at an acceptable solution, if anv. (g)

the action being requested. and (h) the signature of the appellant: The appeal is being submitted

by Ms. Allison Burke, Esq., Sherman & Howard L.L.C., 675 Fifteenth Street, Suite 2300, Denver,

Colorado, (303) 299-8045, and Mr. Michael Bieniek, LCC Telecom Services, 10700 West

4 According to the Imperial County P&D Services website, fees may be paid over the phone using a credit or debit
card. See https://www.icpds.com/planning/forms-and-fees
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Higgins, Suite 240, Rosemont, Illinois, (847) 287-1156, on behalf of CitySwitch. The projects
being appeals are CUP 23-0009 / Variance 23-0003, CUP 23-0010 / Variance 23-0004, and CUP
23-0011/ Variance 23-0006. The decisions being appealed are the Planning Commission’s January
10, 2024 decisions denying the Applications. The facts, conditions, information, and errors
warranting this appeal are set forth above in this memorandum. The only acceptable solution for
CitySwitch is issuance of the requested CUPs and Variances as authorized by the Code. CitySwitch
is unaware of any other efforts it could make to obtain the requested CUPs and Variances aside
from this appeal. CitySwitch requests the Board of Supervisors reverse the decisions of the
Planning Commission and issue the requested CUPs and Variances. This appeal is electronically
signed via DocuSign, as noted below.
V. CONCLUSION

For the reasons set forth herein, CitySwitch requests the Imperial County Board of

Supervisors reverse the Decisions of the Planning Commission, approve the Applications and issue

the CUPs and Variances.
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Sherman
SHoward

Allison R. Burke
Direct Dial Number: 303.299.8045
E-mail: aburke@shermanhoward.com

October 6, 2023

VIA E-MAIL

Imperial County Planning & Development Services
Luis Valenzuela (luisvalenzuela@co.imperial.ca.us)
Evelia Jiminez (gjiminez@co.imperial.ca.us)
Gerardo Quero (gerardoguero(@co.imperial.ca.us)

Re:  Updated Coverage Plots
CUP23-0009 (APN 039-310-019)
CUP23-0010 (APN 056-470-002)
CUP23-0011 (APN 041-200-008)

Dear Valenzuela, Ms. Jiminez, and Mr. Quero:

Sherman & Howard L.L.C. represents CitySwitch with respect to CitySwitch’s pending
applications for Conditional Use Permits and Variances for three different proposed cellular tower
sites in Imperial County, California identified above (together, the “Proposed Sites™).

On July 24, 2023, Imperial County requested revised coverage plots for the Proposed Sites
showing coverage from existing, nearby towers owned by SBA. Updated copies of the coverage
plots for the three sites are being provided along with this letter.

While CitySwitch acknowledge that Imperial County has a stated preference for
collocation on existing tower sites (see, e.g., §§ 92401.00, 92401.05(B)(2)(a); 92401.06(A)), it
reiterates that these existing SBA sites are not feasible collocation options for its customer, AT&T,
for both economic and technologic reasons, as explained in this letter and more fully in the Sworn
Statements of Spencer Gambrell in Support of New Tower Construction that were submitted with
the Conditional Use Permit and Variance Applications referenced above (the “Sworn
Statements™).! A jurisdiction’s preference for collocation cannot force an applicant to absorb
excess costs associated with collocating on a particular existing site. See, e.g., Tillman
Infrastructure LLC v. Bd. of Supervisors of Culpepper County, Va., No. 3:21-cv-00040, 2022 WL
18026334, at *5-7 (W.D. Va. Dec. 30, 2022) (finding existing SBA sites were not potential
collocation sites due to higher costs and fees).

I SBA is a publicly-traded company that owns wireless towers and leases on the space on those towers to
wireless carriers like AT&T; it is a competitor of CitySwitch.

576304531



DocuSign Envelope ID: BC726915-13B4-40EA-8AD1-D19C657615D4 T

Imperial County, California
October 6, 2023
Page 2

The existing SBA towers are not economically feasible because it will cost AT&T more
than $13 million in additional rent to remain on the SBA towers just at these Imperial County sites
over the next 20 years. (See Sworn Statements at § 7.) Furthermore, AT&T has leased space from
SBA in Imperial County since March of 2005, but since then, the tower marketplace has become
more competitive, which has led to more competitive economic terms in tower lease agreements.
SBA, however, has resisted an economically sustainable cost structure with its existing AT&T co-
location sites, such that many of these are now economically burdensome, including the Proposed
Sites at issue here. (See id. at { 8.)

In addition to the economic infeasibility, the SBA sites are no longer technologically or
administratively feasible. First, the existing SBA towers do not include any “set aside” capacity
reserved for AT&T’s future wireless facilities’ needs. Without additional available capacity,
AT&T is unable to continue building out FirstNet, the country’s first nationwide integrated data
network for providers of emergency services.? Without “set aside” capacity, AT&T is forced to
apply to SBA for additional space and/or wireless facilities improvements, which triggers an
application fee and a lengthy administrative review process involving a structural analysis of the
tower and an amendment to the existing lease agreement. This process often takes several months,
resulting in additional unnecessary delay and extra costs. (See id.§ 15.) By contrast, the
CitySwitch master lease tower agreement provides AT&T with 30,000 square inches of space on
each tower. This exclusive space provides greater flexibility to AT&T to upgrade technologies,
expand the deployment of FirstNet, and respond to ever-changing coverage and capacity demands.
(See id g 16.)

In short, while there are existing SBA towers located near the Proposed Sites, the SBA
towers are not economically or technologically feasible sites for continued collocation for AT&T.

Please do not hesitate to contact me if you have questions or need additional information.
Sincerely,
Al Brfe
Allison R. Burke

ARB/Img

2 FirstNet is a public-private partnership between AT&T and the United States Department of Commerce’s National
Telecommunications and Information Administration (NTIA), which is overseeing the buildout, deployment, and
operation of the nation’s first communications network dedicated to emergency responders and the public safety
community. Seehttps://www.firstnet.gov/about.
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Sherman
&Howard

Allison R. Burke
Direct Dial Number: 303.299.8045
E-mail: aburke@shermanhoward.com

January 9, 2024

VIA E-MAIL

Imperial County Planning & Development Services
Mr. Jim Minnick

Planning & Development Services Director
JimMinnick@co.imperial.ca.us

Re:  Imperial County Planning & Development Services Project Reports and Staff
Reports
CUP23-0009, Variance 23-0003 (APN 039-310-019)
CUP23-0010, Variance 23-0004 (APN 056-470-002)
CUP23-0011, Variance 23-0006 (APN 041-200-008)

Dear Mr. Minnick:

Sherman & Howard L.L.C. represents CitySwitch with respect to CitySwitch’s pending
applications for Conditional Use Permits and Variances (collectively, the “Applications”) for three
different proposed cellular tower sites in Imperial County, California identified above
(collectively, the “Proposed Sites”). We are in receipt of the Imperial County Planning &
Development Services Project Reports, Staff Reports, and other hearing materials (collectively the
“Hearing Packages™) for the January 10, 2024 Planning Commission hearing for the Proposed
Sites. We request that you provide a copy of the letter to the Planning Commission in advance of
the January 10 hearing. If you would like for CitySwitch to do so, please provide the information
for us to submit the letter to the Planning Commission.

We write to address the Staff Reports findings, including (1) the “General Plan Findings”
in the Project Reports; and (2) the “Land Use Analysis” for each of the Proposed Sites. These
findings violate the Telecommunications Act of 1996 and related Federal Communications
Commission (“FCC”) Orders regarding wireless services and facilities. CitySwitch’s position is
set forth below. CitySwitch will also be prepared to present its position during the January 10
Planning Commission hearing.

I The Applications
On April 12, 2023, CitySwitch submitted the Applications for the Proposed Sites, each

demonstrating CitySwitch’s compliance with all Imperial County Land Use Code (the “Code’)
requirements, and each supported by substantial documentation. Significantly, within each

58071309.3
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Imperial County, California
January 9, 2024

Page 2

Application, CitySwitch alerted the County to the existing towers owned by SBA. Speciﬁcaify.
CitySwitch identified the existing SBA towers when discussing the following Code requirements:

L ]

Provisions for future co-location, as required under Section 92401.04(13).

Alternative analysis, as required under Section 92401.06.

Special privileges, as required under Section 90203.09(G).

No alternative site or design is available that would allow for issuance of a conditional use

permit before the planning director for the facility, as required under Section
92405.01(B)(2).

CitySwitch also provided three Sworn Statements of Spencer Gambrell in Support of New

Tower Construction (the “AT&T Economic Burden Affidavits™) explaining why the existing SBA

towers

are no longer technically and economically feasible collocation options for AT&T.

Specifically, Mr. Gambrell explained:

18

nearby

The SBA towers have become high-cost antenna site structures for AT&T.

It is economically burdensome for AT&T to continue using the SBA towers and continued
use would not result in the same cost-effective operation as compared to what AT&T could
achieve if it relocated to the proposed CitySwitch towers.

SBA increases rent, assesses other costs, and poses logistical issues when AT&T installs
additional wireless facilities, modifications, and upgrades on the SBA towers.

The current rent charged by SBA to co-locate on the SBA towers is substantially more than
what CitySwitch will charge AT&T. The annual rent increases on the SBA towers is also
higher than rent increased charged by CitySwitch. Over the next 20 years, the cost for
AT&T to co-locate on the existing SBA towers is more than $13 million dollars.

SBA has resisted economically sustainable cost structures and refused to offer more
competitive terms even though the tower marketplace has changed substantially since the
SBA leases were originally entered.

Despite the substantial capital costs associated with relocating to the proposed CitySwitch
towers, it will still be economically beneficial to re-locate away from the SBA towers.
AT&T will be able to continuously upgrade its wireless facilities and services on the
proposed CitySwitch towers, while SBA would impose application fees, a lengthy
administrative process, and a lease amendment. The proposed CitySwitch towers offer
better flexibility for AT&T to upgrade technologies and quickly respond to ever-changing
coverage and capacity demands of its wireless network.

Imperial County’s Request for Additional Information Relating to the SBA
Towers and CitySwitch’s October 6, 2023 Correspondence

On July 24, 2023, Imperial County requested additional information relating to existing,
towers owned by SBA Towers, including revised coverage lots for the Proposed Sites

showing coverage from the SBA-owned towers. On October 6, 2023, CitySwitch provided the
County updated coverage plots for the Proposed Sites and also provided the correspondence
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attached to this letter as Exhibit 1. In the October 6, 2023 Letter, CitySwitch acknowledged the
County’s stated preference for collocation, including as specified in Land Use Code Section
92401.00, but again explained why the existing SBA sites are not feasible collocation options for
CitySwitch’s customer, AT&T — for both economic and technological reasons.

IIl. The Project Reports and Staff Reports Determinations Regarding Existing
Towers Owned by SBA.

On December 29, 2023, The County provided access to the Project Reports and Staff
Reports prepared in preparation for the January 10, 2024 Planning Commission hearing.

On the first page titled “Project Report™ for each of the Proposed Sites, the County has
taken the position that the Applications are “Inconsistent” with the County’s General Plan.

Under the Land Use Analysis in the Staff Reports, the County acknowledges that the
proposed projects are consistent with the applicable zoning district, but the County “determined
that [each Application] is in conflict with Division 24, Section 92401.00 — Purpose, ... This
Section standards are intended to protect, and promote public health, safety, community welfare
and the unique visual character of Imperial County [by] minimizing the number of towers
throughout the community...” as the proposed telecommunications tower would be situated
approximately 1565 feet south [2008.33 feet south, and 1000 feet south] of an existing
telecommunications tower owned by [SBA] operating under Conditional Use Permit #16-0033
[#19-0029, #16-0039]. Upon further research on submitted reports of the adjacent tower, it was
found that tower space for future co-locators is still available.”

IV. The County’s Denial of the Applications Will Materially Inhibit CitySwitch’s
Provision of Wireless Services in Violation of the Federal Telecommunications
Act.

Congress passed the Telecommunications Act in 1996 (TCA). “[I]ts primary purpose was
to reduce regulation and encourage the rapid deployment of new telecommunications
technologies.” Reno v. ACLU, 521 U.S. 844, 857 (1997) (quotation marks omitted). Congress
preserved local zoning authority over “the placement, construction, and modification of personal
wireless service facilities,” like cell towers. 47 U.S.C. § 332(c)(7)(A). But it specified that such
regulation “shall not prohibit or have the effect of prohibiting the provision of personal wireless
services.” Id. § 332(c)(7)(B)(1)(II). Further, under Section 253 of the TCA, no local or state statute
or regulation may prohibit or have the effect of prohibiting the ability of any entity to provide any
interstate or intrastate telecommunications services. 47 U.S.C. § 253(a). These provisions of the
TCA “authorize the FCC to preempt any state or local requirements that ‘prohibit or have the effect
of prohibiting’ any entity from providing telecommunications services.” City of Portlandv. United
States, 969 F.3d 1020, 1032 (9th Cir. 2020) (quoting U.S.C. § 253(a), (d)).

58071309.3



DocuSign Envelope ID: BC726915-13B4-40EA-8AD1-D19C657615D4 Rt T

Imperial County, California . -
January 9, 2024 = - O
Page 4

The Communication Facilities’ section of Imperial County’s Code was adopted in 2000,
with certain amendments adopted by Ordinance No. 1504 in December 2014. Since then, the FCC
has issued three key regulatory orders affecting the enforceability of certain local zoning
regulations applicable to wireless facilities.

Specifically, in its 2018 order, the FCC interpreted 47 U.S.C. §§ 253(a) and 332(c)(7) to
prohibit local government action that “materially limits or inhibits the ability of any competitor or
potential competitor to compete in a fair and balanced legal and regulatory environment.”
Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure Inv., 33
FCC Rcd. 9088, 9102 (2018) (“2018 FCC Order™). Prior to this guidance, most courts required the
carrier to show a “significant gap” in coverage exists in an area and to consider whether alternatives

to the carrier’s proposed solution to that gap existed. See, e.g., American Tower Corp. v. City of
San Diego, 763 F.3d 1035, 1056 (9th Cir. 2014).

Under the 2018 guidance, a legal requirement can “materially inhibit” service even if it is
not an “insurmountable barrier.” 2018 FCC Order 99 3435, 41-42. The FCC Also made clear that
a state or local legal requirement effectively prohibits the provision of wireless services if it inhibits
or limits a provider “not only when filling a coverage gap but also when densifying a wireless
network, introducing new services or otherwise improving service capabilities.” Id. § 37. Under
this standard, preventing an existing provider from delivering service to a new area, restricting the
entry of a new provider in a given area, of materially inhibiting the introducing of new service or
the improvement of existing services all create unlawful “effective prohibitions” of service. Id.
Prior to this guidance, most courts required the carrier to show a “significant gap” in coverage
exists in an area and to consider whether alternatives to the carrier’s proposed solution to that gap
existed. See, e.g., American Tower Corp. v. City of San Diego, 763 F.3d 1035, 1056 (9th Cir.
2014).

If the County proceeds with denying the Applications as “inconsistent” with Imperial
County’s General Plan due to the presence of existing tower sites owned and operated by SBA, it
will be a material inhibition of CitySwitch’s ability to provide wireless services. The Imperial
County General Plan’s intent to minimize the total number of wireless towers (which is not a
requirement in the first instance') would be operating as a blanket restriction on the ability to

! While the County does have a stated preference for collocation and minimization of cellular towers, these appear to
be goals rather than requirements for the Applications. For example, Section 92401.00 of the Code states that it is the
County’s “intent” that its regulations serve to “[m]inimize the number of towers throughout the community[.]” Section
92401.05(B)(2) requires the Planning Commission to determine that “[n]o alternative site or design is available that
would allow for issuance of a conditional use permit before the planning director for the facility.” Section 92401.06(A)
requires an alternative analysis which must include (1) co-location at all existing facilities whether in the
unincorporated area of the county, a city or an adjacent county.” And Section 92401.04(17) requires an inventory of
existing towers as part of the application materials.

The County has no restrictions based on existing towers, such as minimum distance requirements(which is irrelevant,
as the SBA towers are not feasible economic or technologic options for CitySwitch’s tenant, AT&T).

58071309.3
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construct wireless towers where another company has incidentally entered the marketplace first.
A blanket restriction like this is not permitted as a matter of law.

Furthermore, the County’s Project Reports and Staff Reports do not refer to either the
AT&T Economic Burden Affidavits or CitySwitch’s October 6, 2023 Letter which again explained
why the SBA tower sites are not feasible sites for AT&T to continue collocating. Instead, the
County appears poised to deny the Applications simply due to proximity to the existing SBA
towers without regard to whether the SBA towers are actually feasible collocation sites for AT&T.
In practice, this will result in an effective monopoly on wireless towers in the County for SBA,
simply because SBA applied for its Conditional Use Permits first. This runs counter to one of the
stated purposes of the TCA, which is to promote competition. See T-Mobile USA Inc. v. City of
Anacortes, 572 F.3d 987, 991 (9th Cir. 2009). If CitySwitch’s Applications are denied, SBA will
be free to charge AT&T and other tenants whatever rent it wants on whatever lease terms it desires,
knowing that the County will not allow another competitor to enter the space. And in doing so, the
County will materially inhibit the deployment of wireless services within Imperial County by:
(Dforcing cellular providers to collocate on an existing SBA tower on higher-than-market rents
and uncompetitive lease terms; (2) preventing cellular providers from freely and easily updating
their equipment as technologies rapidly change; (3) diverting resources that could otherwise be
used to invest in expanding wireless networks and conducting necessary network upgrades
necessary to meet increased demand for wireless voice and broadband services; and (4) potentially
decreased cellular services within Imperial County if the providers in these areas decide that
SBA’s high costs and unreasonable lease terms do not meet the cellular providers’ business needs
and requirements and leave the SBA towers altogether.. These outcomes are all at odds with the
stated purposes of the TCA.2

V. Request for Deferral

If the Planning Commission appears likely to deny the Applications following the comment
period during the January 10, 2024 Planning Commission hearing, CitySwitch intends to request
a deferral of the Planning Commission’s vote. Under Section 90104.10, “[a]ny scheduled hearing
may be continued by the hearing body ... [to] a specific date and time,” so long as a continuance
would not “cause the project to be heard beyond a statutory time limit.” The parties entered into a

Concluding that the Applications are consistent with the applicable zones, yet then refusing to issue permits based on
nebulous “goals” and “intents” will materially inhibit the deployment of wireless services.

2 The County also failed to comply with the Code’s requirements to notify CitySwitch that its proposed towers are not
consistent with the County’s General Plan. Under Section 90203.02, ““If in the determination of staff a proposed use
is not consistent with the general plan, staff shall inform the applicant prior to an application being deemed complete.
If the applicant withdraws the application at this point (prior to the hearing), the applicant shall be entitled to a full
refund of all application fees paid to the department, less the actual cost to notice, advertise, and staff costs incurred
up to the time a withdrawal request is made.” ({d) The Project Reports effectively determine that the Proposed Sites
are not consistent with the general plan, yet the County failed to inform CitySwitch of this determination even though
the SBA sites were identified at the time CitySwitch first submitted the Applications on April 12, 2023.
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Tolling Agreement to extent the time for the Applications to be heard, up to and including Februy
29, 2024. We intend to ask the County to postpone its decision until February 14, 2024.

* %k %

We will be prepared to address these arguments at the Planning Commission hearing on
January 10, 2024.

Sincerely,
Al oo B2
Allison R. Burke
ARB/Img
cc: Melissa Reagan, Esq.
Mr. Gerardo Quero

Ms. Evelia Jimenez
Mr. Luis Valenzuela
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Allison R. Burke
Direct Dial Number: 303.299.8045
E-mail: aburke@shermanhoward.com

EXHIBIT
1

October 6, 2023

VIA E-MAIL

Imperial County Planning & Development Services
Luis Valenzuela (luisvalenzuela@co.imperial.ca.us)
Evelia Jiminez (ejiminez@co.imperial.ca.us)
Gerardo Quero (gerardoquero@co.imperial.ca.us)

Re:  Updated Coverage Plots
CUP23-0009 (APN 039-310-019)
CUP23-0010 (APN 056-470-002)
CUP23-0011 (APN 041-200-008)

Dear Valenzuela, Ms. Jiminez, and Mr. Quero:

Sherman & Howard L.L.C. represents CitySwitch with respect to CitySwitch’s pending
applications for Conditional Use Permits and Variances for three different proposed cellular tower
sites in Imperial County, California identified above (together, the “Proposed Sites”).

On July 24, 2023, Imperial County requested revised coverage plots for the Proposed Sites
showing coverage from existing, nearby towers owned by SBA. Updated copies of the coverage
plots for the three sites are being provided along with this letter.

While CitySwitch acknowledge that Imperial County has a stated preference for
collocation on existing tower sites (see, e.g., §§ 92401.00, 92401.05(B)(2)(a); 92401.06(A)), it
reiterates that these existing SBA sites are not feasible collocation options for its customer, AT&T,
for both economic and technologic reasons, as explained in this letter and more fully in the Sworn
Statements of Spencer Gambrell in Support of New Tower Construction that were submitted with
the Conditional Use Permit and Variance Applications referenced above (the “Sworn
Statements™).! A jurisdiction’s preference for collocation cannot force an applicant to absorb
excess costs associated with collocating on a particular existing site. See, e.g., Tillman
Infrastructure LLC v. Bd. of Supervisors of Culpepper County, Va., No. 3:21-cv-00040, 2022 WL
18026334, at *5-7 (W.D. Va. Dec. 30, 2022) (finding existing SBA sites were not potential
collocation sites due to higher costs and fees).

' SBA is a publicly-traded company that owns wireless towers and leases on the space on those towers to
wireless carriers like AT&T; it is a competitor of CitySwitch.

57630453.1
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The existing SBA towers are not economically feasible because it will cost AT&T more
than $13 million in additional rent to remain on the SBA towers just at these Imperial County sites
over the next 20 years. (See Sworn Statements at § 7.) Furthermore, AT&T has leased space from
SBA in Imperial County since March of 2005, but since then, the tower marketplace has become
more competitive, which has led to more competitive economic terms in tower lease agreements.
SBA, however, has resisted an economically sustainable cost structure with its existing AT&T co-
location sites, such that many of these are now economically burdensome, including the Proposed
Sites at issue here. (See id. at § 8.)

In addition to the economic infeasibility, the SBA sites are no longer technologically or
administratively feasible. First, the existing SBA towers do not include any “set aside” capacity
reserved for AT&T’s future wireless facilities’ needs. Without additional available capacity,
AT&T is unable to continue building out FirstNet, the country’s first nationwide integrated data
network for providers of emergency services.” Without “set aside” capacity, AT&T is forced to
apply to SBA for additional space and/or wireless facilities improvements, which triggers an
application fee and a lengthy administrative review process involving a structural analysis of the
tower and an amendment to the existing lease agreement. This process often takes several months,
resulting in additional unnecessary delay and extra costs. (See idq 15.) By contrast, the
CitySwitch master lease tower agreement provides AT&T with 30,000 square inches of space on
each tower. This exclusive space provides greater flexibility to AT&T to upgrade technologies,
expand the deployment of FirstNet, and respond to ever-changing coverage and capacity demands.
(See id g 16.)

In short, while there are existing SBA towers located near the Proposed Sites, the SBA
towers are not economically or technologically feasible sites for continued collocation for AT&T.

Please do not hesitate to contact me if you have questions or need additional information.
Sincerely,
Al o, B2
Allison R. Burke

ARB/Img

2 FirstNet is a public-private partnership between AT&T and the United States Department of Commerce’s National
Telecommunications and Information Administration (NTIA), which is overseeing the buildout, deployment, and
operation of the nation’s first communications network dedicated to emergency responders and the public safety

community. Seehttps://www.firstnet.gov/about.
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LAW OFFICE OF
ROBERT L. KENNY

501 WEST BROADWAY, SUITE 1370

SAN DIEGO, CALIFORNIA 92101
WRITER'S E-MAIL ADDRESS TELEPHONE: (619)234-1616
rkenny@kennylaw.net FACSIMILE: (619) 233-1969

January 9, 2024
Via Email: laryssaalvarado@co.imperial.ca.us

Imperial County Planning Commission
940 Main Street
El Centro, CA 92243

Re: Objections of SBA Structures, LLC to (a) CitySwitch LLC Application for a
Conditional Use Permit (#23-0009) and Variance (#23-0003); (b) CitySwitch LLC
Application for a Conditional Use Permit (#23-0010) and Variance (#23-0004); and
CitySwitch LLC Application for a Conditional Use Permit (#23-0011) and Variance (#23-
0006)

Dear Commission Members:

This firm represents SBA Structures, LLC, a subsidiary of SBA Communications Cotp.
(“SBA”). SBA hereby submits its Objections to the following Applications of CitySwitch, LLC
(“CitySwitch”), currently set for hearing by the Imperial County Planning Commission
(“Planning Commission’) on January 10, 2024:

(a) CitySwitch Application for a Conditional Use Permit (*CUP”) #23-0009 and
Variance #23-0003 to construct a 166-foot telecommunications tower at 5395 E. Highway 78,
Brawley, CA (“E. Highway 78 Tower”) (Agenda Item No. 7);

(b)  CitySwitch Application for a CUP #23-0010 and Variance #23-0004 to construct
a 180-foot telecommunications tower at 673 Sidewinder Road, Winterhaven, CA (“Sidewinder
Road Tower”) (Agenda Item No. 8); and

(c) CitySwitch Application for a CUP #23-0011 and Variance #23-0006 to construct
a 210-foot telecommunications tower at 1505 East Keystone Road, (“East Keystone Road
Tower”) Brawley, CA (Agenda Item No. 9).

As correctly noted in the Staff Reports for each CitySwitch Application, SBA owns and
operates telecommunication towers in close proximity to the towers CitySwitch proposes in its
Applications. SBA owns a tower located approximately 1565 feet from CitySwitch’s proposed
E. Highway 78 Tower, which SBA operates under CUP #16-0033. SBA owns a tower located
approximately 2008.33 feet from CitySwitch’s proposed Sidewinder Road Tower, which
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CitySwitch operates under CUP #19-0029. SBA owns a tower located approximately 1,000 feet
from CitySwitch’s proposed East Keystone Road Tower, which SBA operates under CUP #16-
0039. Enclosed with this letter is a map showing the close proximity of the tower locations.

AT&T is currently a tenant/co-locator on each of the SBA towers identified above. The
primary basis for each CitySwitch Application is its claim that AT&T has “deemed” its lease
agreements for the SBA towers to be “economically burdensome” and that AT&T desires to
relocate to the proposed CitySwitch towers. CitySwitch proposes building new towers in close
proximity to existing SBA towers in order to provide financial assistance to its potential tenant
and to harm its competitor by taking away SBA’s longtime tenant. The only evidence
CitySwitch provides to support its Applications is a “form” sworn statement from AT&T
representative Spencer Gambrell that was executed on February 28, 2023 (“Gambrell
Statement”).

Although CitySwitch claims in its Applications to have “commitments” from AT&T to
transfer its facilities to the proposed towers, the Gambrell Statement refers only to “nationwide
development and master lease agreements” that AT&T purportedly has in place with CitySwitch.
(Gambrel Statement, § 11.) The Gambrell Statement describes a common agreement between
companies like CitySwitch and SBA who build cell towers at their own cost and lease the towers
to cellular service providers like AT&T. CitySwitch provides no evidence of actual lease
agreements it has in place with AT&T for the proposed towers should the Planning Commission
approve the CitySwitch Applications.

Since the Gambrell Statements were signed in February 2023, AT&T and SBA entered
into their own Master Lease Agreement (“MLA”) establishing agreed upon rental rates and other
terms for the more than 6,500 towers AT&T currently leases from SBA, including the three
towers identified above, as well as new collocation leases. Enclosed are three letters from SBA’s
California Site Marketing Manager, Markella Markouizos, confirming the new MLA with
AT&T.

Ms. Markouizos describes her surprise at the claims by AT&T that SBA has been
unreasonable in negotiating lease rates. She reports that she has not been contacted by AT&T to
discuss renegotiating the lease rates for the three towers at issue in the CitySwitch Applications.
She also reports that AT&T has not contacted her to discuss any equipment upgrades they
require and has not expressed any concemns regarding the current lease rate and terms.

Ms. Markouizos also addresses an issue raised in the Gambrell Statement—AT&T’s
requirement to upgrade its equipment to implement the FirstNet nationwide integrated
emergency services network. As she reports in her letters, SBA recently contracted with AT&T
to upgrade its equipment on the SBA towers to include FirstNet; the FirstNet Amendment was
executed in December 2019; and it is operational today from the existing SBA towers. There is
no merit to the claim in the Gambrell Statement that AT&T needs the new CitySwitch towers in
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order to avoid the “application and administrative review process” to install FirstNet on the
existing SBA towers.

As Ms. Markouizos states in her letters, SBA has offered to match the monthly rental rate
currently offered to AT&T by CitySwitch, less $10.00, upon AT&T providing a copy of bona
fide documentation of the monthly rate offered by CitySwitch. SBA’s offer will alleviate the
“undue economic hardship” alleged in the Gambrel Statement executed almost a year ago.

Enclosed with this letter are RF Analyses and corresponding RF propagation maps
depicting AT&T’s coverage at each of the SBA towers in comparison with to the proposed
CitySwitch towers. Due to their proximity to the existing SBA towers, the proposed CitySwitch
towers would not appreciably expand the scope and strength of available coverage in the area.
Instead, the CitySwitch towers would provide duplicative or overlapping coverage to that already
provided by the SBA towers. Furthermore, the installation of additional antennas on the
proposed CitySwitch towers would be considered an “overbuild” or impractical given the
coverage overlap with the SBA towers.

As Ms. Markouizos states in her letters, SBA has a good relationship with AT&T. SBA
welcomes the opportunity to work with AT&T to stay collated on the existing SBA towers,
which would prevent the unnecessary and needless proliferation of additional telecommunication
towers in the area. It is clear that the only purpose for the three towers proposed by CitySwitch
is to harm its competitor by luring away the primary tenant on the existing SBA towers.

The Applications also do not include any evidence of actual commitments by Union
Pacific Railroad (“UPR”) to lease any of the three proposed towers. SBA has agreements with
UPR similar to the MLA it has with AT&T. Like CitySwitch, SBA’s MLA with UPR allows
SBA to develop towers or provide co-location sites if they can be permitted.

The CitySwitch Applications do not contain any evidence establishing that UPR has a
need for the proposed towers. CitySwitch does not present any evidence showing how the UPR
network works and why three additional towers are necessary to meet UPR’s requirements when
there are already SBA towers in close proximity. There is no evidence that UPR is not already
using the existing SBA towers, or could nor do so under the MLA between UPR and SBA.

SBA urges the Planning Commission to deny all three CitySwitch Applications because
they conflict with Division 24, Section 92401.00—Purpose. That County Ordinance provides
that its “standards are intended to protect, and promote public health, safety, community welfare
and the unique visual character of the Imperial County [by] minimizing the number of towers
throughout the community....”

The proposed CitySwitch towers violate the intent of the County Ordinance because the
towers would be located less than half a mile from the existing SBA towers. The three new
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towers proposed by CitySwitch are duplicative and unnecessary and contrary to the goals
established in the County Ordinance. CitySwitch has not met its burden of showing necessity
and the absence of alternatives to justify overriding the stated public interest in minimizing the
number of towers in any particular area. Allowing CitySwitch to build duplicative towers to help
AT&T save money—and harm SBA—is not in the best interest of the public. The Planning
Commission should deny the Applications to avoid the construction of unnecessary towers that
adversely impact the aesthetics of the surrounding area.

If the Planning Commission is not prepared to deny the Application based on the
insufficient record that exists, SBA requests it employ the procedures provided in Section
92406.01—Alternatives analysis. CitySwitch has offered to pay for an independent expert to
review the alternatives and determine if there is actually a need for the three towers by AT&T,
UPR or anyone else that overrides the duty to protect the public by minimizing the number of
towers throughout the community. The Planning Commission should require that CitySwitch do
so before approving the three Applications.

I will attend the hearing by Zoom along with Jason Laskey of SBA. We look forward to
answering any questions the Commissioners may have regarding SBA’s Objections.

Very truly yours,

Robert L. Kenny
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DocuSign Envelope I1D: BC726915-13B4-40EA-8AD1-D19C657615D4

EXHIBIT 5
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Imperial County Planning & Development Services
Planning / Building

Jim Minnick
Dl| RECTOR NOTIFICATION OF ACTION

Date of Decision: January 10, 2024
Decision Made By:

IZ' THE PLANNING COMMISSION
|:| THE BOARD OF SUPERVISORS
D THE PLANNING DIRECTOR

Applicant:

CitySwitch

1900 Century Place NE Ste 320
Atlanta, GA 30345

Project: Conditional Use Permit #23-0009/Variance #23-0003/Initial Study #23-
0009 (APN 039-310-019-001)

Dear Applicant/Engineer/Architect:

On 01/10/2024 the IZ]Imperial County Planning Commission, DBoard of Supervisors, [:]Planning
Director, through the public hearing process took the following action on your project.

(NOTICE: All Planning Director and Planning Commission actions have a ten

(10) day appeal period during which time the decision may be appealed to the Planning &
Development Services Department, and no further permitting of any type may be allowed
by the Department)

[[] APPROVED THE PROJECT:

The IZ]Planning Commission, [___l the Planning Director, D Board of Supervisors, approved your project
subject to all the conditions discussed with you during the hearing process. (A copy of the CONDITIONS
are attached hereta).

X] DENIED THE PROJECT:

You may have the right to appeal the decision of the Planning Director to the Planning Commission. You
may have the right to appeal the decision of the Planning Commission to the Board of Supervisors. If you
wish to file an appeal you must file your request with the Planning Director, which must include the
payment of the appeals fee ($1,000.00) within ten (10) days from the date, shown above. Attached are
the requirements of an appeal. If no appeal is filed within ten (T0) days, all rights to further
administrative relief are waived.

801 Main St. El Centro, CA. 92243 (442) 265-1736 Fax (442) 265-1735 planninginfo@co.imperial.ca.us www.icpds.com
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PLEASE READ AND FOLLOW THE INSTRUCTIONS BELOW:

Your Conditional Use Permit (23-0009) is approved subject to the terms and conditions specified in the
permit, a copy of the conditions are attached hereto. You are requested to submit a fee in the amount of
$54.00 for the CUP to be recorded, with the additional $75.00 as per SB2 Real Estate Bill, Section Code
27388.0 which totals $129.00 Please make the check payable to the Imperial County Recorders
Department and submit it to the Imperial County Planning & Development Services Department. In
addition, a check in the amount of $15.00 made payable to the Imperial County Planning & Development
should be submitted for the document to be notarized. As the Permittee you must sign, have the
document notarized and returned to our Department for further processing. (Note: The CUP does not
become effective until it is recorded).

In addition to the recording fee, the following additional amounts are required for your project. These
amounts are determined by the findings of the project. Your project requires:

|Z| a Negative Declaration or Mitigated Negative Declaration, with minimal or de minimis effect,
the fee is $2.978.75 ($2,916.75) for Negative Declaration or Mitigated Negative Declaration
and $62.00 documentary handling fee); or,

D an Environmental Impact Report (EIR), with minimal or de minimus effect, the fee is
$4.113.25 ($4,051.25 for the EIR and $62.00 documentary handling fee); or,

D a CEQA Filing Fee No Effect Determination Form, with no effect on fish and wildlife, which
can be obtained by contacting the CA Dept. of Fish and Game at (760) 922-6508, the fee is
$62.00 documentary handling fee.

[:| was exempt from CEQA, the fee is $62.00 documentary handling fee.

These fees are to be made payable to the Imperial County Clerk Department. Please note that these
fees are in addition to the recording fee, and these fees should be submitted to the Imperial County
Planning & Development Services Department as soon as possible for further processing of your CUP. A
separate check (totaling 3) is required for each appropriate fee above.

LEGAL RIGHT

PLEASE READ THE FOLLOWING STATEMENT - CAREFULLY:

“The time within which judicial review of this decision must be sought is governed by the Code of Civil
Procedure 1094.6, which has been made applicable to the County of Imperial and any Commission, Board,
including the Imperial County Board of Supervisors, the Planning Commission, agency, officer, or agent of the
County by resolution. Any petition or other paper seeking judicial review must be filed in the appropriate court
no later than ninety (90) days following the date on which this decision becomes final; however, if within ten
(10) days after the decision becomes final, a request for the record of the proceedings is filed and the required
deposit in the amount sufficient to cover the estimated cost of preparation of such record is timely deposited,
the time within which such petition may be filed in court is extended to no later than the thirty (30) days
following the date on which the record is either personally delivered or mailed to the party or his attorney of
record, if he/she has one. A written request for the preparation of the record of the proceedings shall be filed
with Jim Minnick, Director of Planning & Development Services, County of Imperial, 801 Main Street, El
Centro, California, 92243. For purposes of this notice, the decision becomes final upon the expiration of the
period during which an appeal may be sought; provided that if an appeal is sought, the decision is final for
purposes of this notice on the date the appeal is denied.

If you have any questions, please feel free to call this Department at (442) 265-1736.

Sincerely,

JIM MINNICK, Djrector of

Planning & Devglopment Services Department
ATTACHMENT(S): EUP Agreement

LASAALLUSERSVWPNYIRITO0 10 1CUP23-0009 V23-0003 1523-0009WPCICUP23-0008 NOA 01,10 24 DOC
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Imperial County Planning & Development Services
Planning / Building

im M nnick NOTIFICATION OF ACTION

Date of Decision: January 10, 2024
Decision Made By:

@ THE PLANNING COMMISSION
D THE BOARD OF SUPERVISORS
D THE PLANNING DIRECTOR

Applicant:

CitySwitch

1900 Century Place NE Ste 320
Atlanta, GA 30345

Project: Conditional Use Permit #23-0010/Variance #23-0004/Initial Study #23-
0010 (APN 056-470-002-001)

Dear Applicant/Engineer/Architect:

On 01/10/2024 the Xhmperial County Planning Commission, DBoard of Supervisors, DPIanning
Director, through the public hearing process took the following action on your project.

(NOTICE: All Planning Director and Planning Commission actions have a ten

(10) day appeal period during which time the decision may be appealed to the Planning &
Development Services Department, and no further permitting of any type may be allowed
by the Department)

[[] APPROVED THE PROJECT:

The IZPIanning Commission, |:| the Planning Director, |:| Board of Supervisors, approved your project
subject to all the conditions discussed with you during the hearing process. (A copy of the CONDITIONS
are attached hereto).

[X] DENIED THE PROJECT:

You may have the right to appeal the decision of the Planning Director to the Planning Commission. You
may have the right to appeal the decision of the Planning Commission to the Board of Supervisors. If you
wish to file an appeal you must file your request with the Planning Director, which must include the
payment of the appeals fee ($1,000.00) within ten (10) days from the date, shown above. Attached are
the requirements of an appeal. If no appeal is filed within ten (T0) days, all rights to further
administrative relief are waived.

801 Main St. El Centro. CA. 92243 (442) 265-1736 Fax (442) 265-1735 planninginfo@co.imperial.ca.us www.icpds.com
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PLEASE READ AND FOLLOW THE INSTRUCTIONS BELOW:

Your Conditional Use Permit (23-0010) is approved subject to the terms and conditions specified in the
permit, a copy of the conditions are attached hereto. You are requested to submit a fee in the amount of
$54.00 for the CUP to be recorded, with the additional $75.00 as per SB2 Real Estate Bill, Section Code
27388.0 which totals $129.00 Please make the check payable to the Imperial County Recorders
Department and submit it to the Imperial County Planning & Development Services Department. In
addition, a check in the amount of $15.00 made payable to the Imperial County Planning & Development
should be submitted for the document to be notarized. As the Permittee you must sign, have the
document notarized and returned to our Department for further processing. (Note: The CUP does not
become effective until it is recorded).

In addition to the recording fee, the following additional amounts are required for your project. These
amounts are determined by the findings of the project. Your project requires:

a Negative Declaration or Mitigated Negative Declaration, with minimal or de minimis effect,
the fee is $2,978.75 ($2,916.75) for Negative Declaration or Mitigated Negative Declaration
and $62.00 documentary handling fee); or,

an Environmental Impact Report (EIR), with minimal or de minimus effect, the fee is
$4.113.25 ($4,051.25 for the EIR and $62.00 documentary handling fee); or,

a CEQA Filing Fee No Effect Determination Form, with no effect on fish and wildlife, which
can be obtained by contacting the CA Dept. of Fish and Game at (760) 922-6508, the fee is
$62.00 documentary handling fee.

D was exempt from CEQA, the fee is $62.00 documentary handling fee.

These fees are to be made payable to the Imperial County Clerk Department. Please note that these
fees are in addition to the recording fee, and these fees should be submitted to the Imperial County
Planning & Development Services Department as soon as possible for further processing of your CUP. A
separate check (totaling 3) is required for each appropriate fee above.

LEGAL RIGHT

PLEASE READ THE FOLLOWING STATEMENT - CAREFULLY:

“The time within which judicial review of this decision must be sought is governed by the Code of Civil
Procedure 1094.6, which has been made applicabie to the County of Imperial and any Commission, Board,
including the Imperial County Board of Supervisors, the Planning Commission, agency, officer, or agent of the
County by resolution. Any petition or other paper seeking judicial review must be filed in the appropriate court
no later than ninety (90) days following the date on which this decision becomes final; however, if within ten
(10) days after the decision becomes final, a request for the record of the proceedings is filed and the required
deposit in the amount sufficient to cover the estimated cost of preparation of such record is timely deposited,
the time within which such petition may be filed in court is extended to no later than the thirty (30) days
following the date on which the record is either personally delivered or mailed to the party or his attorney of
record, if he/she has one. A written request for the preparation of the record of the proceedings shall be filed
with Jim Minnick, Director of Planning & Development Services, County of Imperial, 801 Main Street, El
Centro, California, 92243. For purposes of this notice, the decision becomes final upon the expiration of the
period during which an appeal may be sought; provided that if an appeal is sought, the decision is final for
purposes of this notice on the date the appeal is denied.

If you have any questions, please feel free to call this Department at (442) 265-1736.

JIM MINNICJ¢ Birector of
Planning & Peyelopment Services Department
ATTACHMENT UP Agreement

LASMALLUSERSWP NS

Sincerely,

OCUP2E-0010_1523-0010_V23-0002\PCICUP23.0010 NOA 01.10 24 DOC
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Imperial County Planning & Development Services
Planning / Building

Jim Minnick
e NOTIFICATION OF ACTION

Date of Decision: January 10, 2024

Decision Made By:

X THE PLANNING COMMISSION
[] THE BOARD OF SUPERVISORS
[[] THE PLANNING DIRECTOR

Applicant:

CitySwitch

1900 Century Place NE Ste 320
Atlanta, GA 30345

Project: Conditional Use Permit #23-0011/Variance #23-0006/Initial Study #23-
0011 (APN 041-200-008-001)

Dear Applicant/Engineer/Architect:

On 01/10/2024 the IX]Imperial County Planning Commission, |:|Board of Supervisors, DPIanning
Director, through the public hearing process took the following action on your project.

(NOTICE: All Planning Director and Planning Commission actions have a ten

(10) day appeal period during which time the decision may be appealed to the Planning &
Development Services Department, and no further permitting of any type may be allowed
by the Department)

[ ] APPROVED THE PROJECT:

The &Planning Commission, D the Planning Director, |:| Board of Supervisors, approved your project
subject to all the conditions discussed with you during the hearing process. (A copy of the CONDITIONS
are attached hereto).

X DENIED THE PROJECT:

You may have the right to appeal the decision of the Planning Director to the Planning Commission. You
may have the right to appeal the decision of the Planning Commission to the Board of Supervisors. If you
wish to file an appeal you must file your request with the Planning Director, which must include the
payment of the appeals fee ($1,000.00) within ten (10) days from the date, shown above. Attached are
the requirements of an appeal. If no appeal is filed within ten (10) days, all rights to further
administrative relief are waived.

801 Main St. El Centro, CA 92243 (442) 265-1736 Fax (442) 265-1735 planninginfo@co.imperial.ca.us www.icpds.com
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PLEASE READ AND FOLLOW THE INSTRUCTIONS BELOW:

Your Conditional Use Permit (23-0011) is approved subject to the terms and conditions specified in the
permit, a copy of the conditions are attached hereto. You are requested to submit a fee in the amount of
$54.00 for the CUP to be recorded, with the additional $75.00 as per SB2 Real Estate Bill, Section Code
27388.0 which totals $129.00 Please make the check payable to the Imperial County Recorders
Department and submit it to the Imperial County Planning & Development Services Department. In
addition, a check in the amount of $15.00 made payable to the Imperial County Planning & Development
should be submitted for the document to be notarized. As the Permittee you must sign, have the
document notarized and returned to our Department for further processing. (Note: The CUP does not
become effective until it is recorded).

In addition to the recording fee, the following additional amounts are required for your project. These
amounts are determined by the findings of the project. Your project requires:

X a Negative Declaration or Mitigated Negative Declaration, with minimal or de minimis effect,
the fee is $2,978.75 ($2,916.75) for Negative Declaration or Mitigated Negative Declaration
and $62.00 documentary handling fee); or,

an Environmental Impact Report (EIR), with minimal or de minimus effect, the fee is
$4.113.25 ($4,051.25 for the EIR and $62.00 documentary handling fee); or,

a CEQA Filing Fee No Effect Determination Form, with no effect on fish and wildlife, which
can be obtained by contacting the CA Dept. of Fish and Game at (760) 922-6508, the fee is
$62.00 documentary handling fee.

D was exempt from CEQA, the fee is $62.00 documentary handiing fee.

These fees are to be made payable to the Imperial County Clerk Department. Please note that these
fees are in addition to the recording fee, and these fees should be submitted to the Imperial County
Planning & Development Services Department as soon as possible for further processing of your CUP. A
separate check (totaling 3) is required for each appropriate fee above.

LEGAL RIGHT

PLEASE READ THE FOLLOWING STATEMENT - CAREFULLY:

“The time within which judicial review of this decision must be sought is governed by the Code of Civil
Procedure 1094.6, which has been made applicable to the County of Imperial and any Commission, Board,
including the Imperial County Board of Supervisors, the Planning Commission, agency, officer, or agent of the
County by resolution. Any petition or other paper seeking judicial review must be filed in the appropriate court
no later than ninety (90) days following the date on which this decision becomes final; however, if within ten
(10) days after the decision becomes final, a request for the record of the proceedings is filed and the required
deposit in the amount sufficient to cover the estimated cost of preparation of such record is timely deposited,
the time within which such petition may be filed in court is extended to no later than the thirty (30) days
following the date on which the record is either personally delivered or mailed to the party or his attorney of
record, if he/she has one. A written request for the preparation of the record of the proceedings shall be filed
with Jim Minnick, Director of Planning & Development Services, County of Imperial, 801 Main Street, El
Centro, California, 92243. For purposes of this notice, the decision becomes final upon the expiration of the
period during which an appeal may be sought; provided that if an appeal is sought, the decision is final for
purposes of this notice on the date the appeal is denied.

If you have any questions, please feel free to call this Department at (442) 265-1736.

Sincerely,

JIM MINNIC

Planning & Development Services Department
ATTACHMENT/( PP Agreement

LA ALLUSERSWPNUSS WQINCUP23-0010_1523-0010_V23-0004\PCICUP23-0010 NOA 01.10 24 DOC
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TO: PLANNING COMMISSION AGENDA DATE: January 10, 2024

FROM: PLANNING & DEVELOPMENT SERVICES AGENDA TIME: 9:00 PM/ No.8
Cityswitch
PROJECT TYPE: Conditional Use Permit #23-0010/Variance #23-0004 SUPERVISOR DIST #5
LOCATION; 673 Sidewinder Rd N. APN: 056-470-002-000
Winterhaven, CA 92283 PARCEL SIZE: +/- 26.75AC,
GENERAL PLAN (existing) Recreation GENERAL PLAN (proposed) N/A
ZONE (existing) S-2 (Open Space) ZONE (proposed) N/A

GENERAL PLAN FINDINGS [ ] CONSISTENT DA INCONSISTENT (] MAY BE/FINDINGS

PLANNING COMMISSION DECISION: HEARING DATE; 01/10/2024
[] APPROVED [ ] DENIED [ ] OTHER
PLANNING DIRECTORS DECISION: HEARING DATE:;
[ ] APPROVED [ ] DENIED [ ] OTHER
ENVIROMENTAL EVALUATION COMMITTEE DECISION: HEARING DATE: 11/16/2023
INITIAL STUDY: #23-0010

[] NEGATIVE DECLARATION (] MITIGATED NEG. DECLARATION [ ] EIR
DEPARTMENTAL REPORTS / APPROVALS:

PUBLIC WORKS X NONE [J ATTACHED

AG COMMISSIONER [J NONE XI ATTACHED

APCD [J NONE X ATTACHED

DEH/E.H.S. [J NONE X ATTACHED

FIRE / OES X NONE [J ATTACHED

OTHER IID, CEO, Caltrans, VECA, Quechan Indian Tribe
REQUESTED ACTION:

IT IS RECOMMENDED THAT YOU CONDUCT A PUBLIC HEARING, THAT YOU HEAR ALL THE OPPONENTS AND PROPONENTS OF THE
PROPOSED PROJECT. STAFF WOULD THEN RECOMMEND THAT YOU APPROVE CONDITIONAL USE PERMIT #23-0010 AND
VARIANCE #23-0004 BY TAKING THE FOLLOWING ACTIONS:

1) ADOPT THE NEGATIVE DECLARATION BY FINDING THAT THE PROPOSED PROJECT WOULD NOT HAVE A SIGNIFICANT EFFECT
ON THE ENVIRONMENT AS RECOMMENDED AT THE ENVIRONMENTAL EVALUATION COMMITTEE (EEC) HEARING ON
NOVEMBER 16, 2023;

2) MAKE THE DE MINIMUS FINDINGS AS RECOMMENDED AT THE NOVEMBER 16, 2023 EEC HEARING THAT THE PROJECT WILL
NOT INDIVIDUALLY OR CUMULATIVELY HAVE AN ADVERSE EFFECT ON FISH AND WILDLIFE RESOURCES, AS DEFINED IN
SECTION 711.2 OF THE FISH AND GAME CODES; AND

3) CONSIDER THE APPROVAL OR DENIAL OF CUP #23-0010 FOR THE PROPOSED TELECOMUNICATIONS TOWER. IF APPROVED,
AUTHORIZE THE PLANNING & DEVELOPMENT SERVICES DIRECTOR TO SIGN THE CUP CONTRACT UPON RECEIPT FROM THE
PERMITTEE AND;

4) CONSIDER THE APPROVAL OR DENIAL OF VARIANCE #23-0004 WITH RESOLUTION AND FINDINGS.

Planning & Development Services
801 MAIN ST., EL CENTRO, CA 92243 442-265-1736
(Jim Minnick, Director)
EJ/S:\AllUsers\APN\056\470\002\CUP23-0010_1S23-0010_V23-0004\PC\CUP23-0010 PC PROJECT REPORT.docx
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STAFF REPORT
PLANNING COMMISSION MEETING
January 10, 2024
Conditional Use Permit (CUP) #23-0010 & Variance #23-0004

Applicant: CitySwitch
1900 Century Place NE, Suite 320,
Atlanta, GA 30345

Agents: Michael Bieniek/ Allison Burke
10700 W Higgins STE 240,
Rosemont, IL 60018

Project Location:

The proposed project site is located at 673 Sidewinder Rd., CA, comprising approximately
26.75 acres. The project is identified as Assessor’s Parcel Number 056-470-002-000 and
is legally described POB SBE 872-13-9-3, San Bernardino Base and Meridian, on file in
the Office of the County Recorder of Imperial County (Attachment “A” Site Vicinity Map).

Project Summary:

The Imperial County Planning and Development Services Department received a
Conditional Use Permit (CUP) & Variance application, and supporting documentation
from CitySwitch, proposing to install a 170-foot, monopole tower with a 10’-0" lightning
rod for a total height of 180’-0” to be located within a 57°-0” x 45’-0” foot fenced area on
parcel owned by the Union Pacific Railroad Company and within its railroad right-of-way.

Per their CUP Application CitySwitch has the commitment with Union Pacific Railroad
Company and AT&T Mobility, a wireless services provider for this site. Additionally, the
facility will be open for co-location to other wireless providers. The project requires a
Conditional Use Permit (#23-0010) for the monopole tower and a Variance (#23-0004) to
exceed the 100-foot height limitation for the Recreation/Open Space (S-2) zoned area by
80 feet.

The proposed facility is designed to house the equipment necessary to provide Union
Pacific and AT&T’s critical communications for the railroad line and uninterrupted AT&T
wireless services to the residents and visitors of Brawley, Imperial County, and
surrounding areas, including wireless telephone service, voice paging, messaging, and
wireless internet and broadband data transmission. All registered wireless providers’
technology operates at various radio frequency bands allocated by the Federal
Communications Commission (FCC) as part of their license.

PC ORIGINAL PKG



Staff Report
CUP23-0010/V23-0004
2

Project Background:

On July 19, 2023, Conditional Use Permit #23-0010 & Variance #23-0004, for the
proposed 180-foot wireless telecommunications facility, were heard by the Imperial
County Airport Land Use Commission where it was determined that the proposed project
was consistent with the 1996 Airport Land Use Compatibility Plan (ALUCP).

Land Use Analysis:

Per Imperial County’'s General Plan, the land use designation for this project is
“Recreation/Open Space” and is zoned as S-2 (Open Space) per Zoning Map #70 of the
Imperial County Title 9 Land Use Ordinance. Per County’s Land Use Ordinance (Title 9),
Division 5, Section 90519.02 Subsection (r), communication towers are allowed in an S-
2 (Open Space) zone with an approved Conditional Use Permit (CUP). The proposed
project is consistent with the County’s General Plan and County’s Land Use Ordinances
(Title 9).

Although the proposed project is consistent with the S-2 zone under an approved
Conditional Use Permit (Division 5, Section 90519.02(r)), it is determined that it is in
conflict with Division 24, Section 92401.00 — Purpose, “...This Section standards are
intended to protect, and promote public health, safety, community welfare and the unique
visual character of the Imperial County [by] minimizing the number of towers throughout
the community...” as the proposed telecommunications tower would be situated
approximately 2008.33 feet south of an existing telecommunications tower owned by SBA
Towers, LLC, operating under Conditional Use Permit #19-0029. Upon further research
on submitted reports of the adjacent existing tower, it was found that tower space for
future co-locators is still available.

Surrounding Land Use Ordinance:

DIRECTION CURRENT LAND ZONING GENERAL PLAN
Project Site | Proposed Tower Site (S-2) Recreation/Open Space
North Vacant (S-2/ BLM) Recreation/Open Space
West Museum (S-2) Recreation/Open Space
East Vacant (S-2) Recreation/Open Space

Vacant /CHP
South Station/Gas Station/ (C-2/ STATE) Recreation/Open Space
Existing Tower Site

PC ORIGINAL PKG



Staff Report
CUP23-0010/v23-0004
3

Environmental Review:

On November 16, 2023, the Environmental Evaluation Committee (EEC) determined that
Conditional Use Permit (CUP#23-0010) and Variance (V#23-0004) for the development
of a 170’-foot monopole tower with a 10’-0” lightning rod for a total height of 180’-0” and
Variance to exceed the height limitation in an area zoned Recreation/Open Space (S-2)
by 80 feet. would not have a significant effect on the environment and recommended a
Negative Declaration (ND) to be prepared. The EEC Committee consists of seven (7)
member panel, integrated by the Director of Environmental Health Services, Imperial
County Fire Chief, Agricultural Commissioner, Air Pollution Control Officer, Director of the
Department of Public Works, Imperial County Sheriff, and the Director of Planning and
Development Services. The EEC also made the De Minimus Finding that the project
would not individually or cumulatively have an adverse effect on fish and wildlife
resources, as defined in Section 711.2 of the Fish and Game Codes.

The project was publicly posted and circulated from November 21, 2023, through
December 16, 2023, all comments were received, reviewed and made part of this project.

Staff Recommendation:

Staff recommends that the Planning Commission hold a public hearing, hear all the
proponents and opponents of the proposed project, and then take the following actions:

1. Adopt the Negative Declaration by finding that the proposed project would not have a
significant effect on the environment as recommended at the Environmental Evaluation
Committee (EEC) hearing on November 16, 2023;

2. Make the De Miniums findings as recommended at the November 16, 2023 EEC hearing
that the project will not individually or cumulatively have an adverse effect on Fish and
Wildlife Resources, as defined in Section 711.2 of the Fish and Game Codes; and

3. Consider the approval or denial of CUP#23-0010 for the proposed telecommunications
tower, if approved authorize the Planning & Development Services Director to sign the
CUP contract upon receipt from the permitee.

4. Consider the Approval or Denial of Variance #23-0004 with Resolution and findings.

PC ORIGINAL PKG



Staff Report
CUP23-0010/V23-0004
4

Prepared By: Evelia Jimenez, Planner |l
Planning & Development Services

EP NN

v

Reviewed By: Michael Abraham, AICP, Assistant Director
Planning & Development Services

S | R .

Approved BS\_} Jim Minnick, Director
Planning & Development Services

Vicinity Map

Site Plan

CEQA Resolutions CUP#23-0010

Variance Resolutions V#23-0004

Planning Commission Resolution

CUP#23-0010- Conditions of Approval

EEC Package

ALUC Package

Conditional Use Permit #23-0010 Application & Supporting Documents
Comment Letters

Attachments:

CTITIOEMMOOm»

EJ:S:\AllUsers\APN\056\470\002\CUP23-0010_1523-0010_V23-0004\PC\CUP 23-0010 STAFF REPORT.docx
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ATTACHMENT “A” — VICINITY
MAP
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PROJECT LOCATION MAP "

CITYSW'TCH [ _l; Project Location
637-639 SIDEWINDER R. o e
WlNTERHAVEN CA.  Parcels
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