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March 19, 2014

Via Electronic Mail and U.S. Post
email: davidblack@co.imperial.ca.us

David Black 
Imperial County Planning and Development 

Services Department 
801 Main Street
El Centro, CA 92243

Re:  Scoping Comments of The Protect Our Communities Foundation,
Backcountry Against Dumps, Donna Tisdale and Carolyn Allen
on the Wistaria Ranch Solar Project,  SCH No. 2013091084

The Protect Our Communities Foundation, Backcountry Against Dumps, Donna Tisdale
and Carolyn Allen (collectively, “Conservation Groups”) submit the following comments on the
Wistaria Ranch Solar Energy Center (“Project”) proposed by Wistaria Ranch Solar, LLC.  These
comments serve the dual purposes of informing (1) Imperial County’s (the “County’s”) Project
review under the California Environmental Quality Act (“CEQA”), Public Resources Code
section 21000 et seq., and (2) the Imperial County Airport Land Use Commission’s (“ALUC’s”)
review of the Project, including proposed variances ## 13-0002 through 13-0018, for consistency
with the Airport Compatibility Plan.    

The Project would involve the construction and operation of an approximately 250-
megawatt (“MW”) solar photovoltaic (“PV”) electrical generation facility, along with associated
transmission interconnection lines and facilities, on nearly 2,800 acres of highly productive
farmland, all of which are currently in agricultural production and at least 436 acres of which are
protected by Williamson Act contracts.  Imperial County Planning and Development Services
Department, September 20, 2013, Initial Study for the Wistaria Ranch Solar Energy Center
(“Initial Study”), at p. 13.  This fertile farmland is irreplaceable, and the food and fiber it
produces year in and year out for Americans throughout our country are of inestimable value to
present and future generations.  Yet the Project would “preclude cultivation of the land
throughout the tenure of its operational life,” and possibly permanently.  Id.  Furthermore, the
Project would likely cause significant additional impacts to agriculture and the agricultural
economy countywide by reducing demand for agriculture-serving businesses and interfering with
one of the only airports servicing agricultural spraying operations in the County.     
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  The airport and associated airstrip begin just to the east of Weed Road, in between Anza Road1

and California Route 98, which is just over one mile from the eastern boundary of the
southernmost portion of the Wistaria Project.  The airport is owned and managed by Frontier
Agricultural Services, Inc (“Frontier”).  

Conservation Groups oppose this Project as an unnecessary industrialization of highly
productive farmland.  Not only would the Project have significant environmental, agricultural
and economic impacts, the proposed solar farm uses are forbidden by the Imperial County
General Plan (and hence the Planning and Zoning Law, Government Code section 65000 et seq.). 
Thus, echoing a growing chorus of opinions on this subject, Conservation Groups urge Imperial
County to analyze and adopt as an alternative to the proposed Project the development of non-
fossil fuel distributed generation projects near demand centers in already-disturbed areas.  In
further expression of these major concerns and others, Conservation Groups offer the following
comments to assist the County and the ALUC in analyzing the Project, and to aid the County in
developing a Draft Environmental Impact Report (“DEIR”) on the Project.   

I. THE ALUC SHOULD POSTPONE ITS PROJECT ANALYSIS UNTIL THE
COUNTY HAS PREPARED A DEIR.

It is premature for the ALUC to analyze the Project and its consistency with the Airport
Compatibility Plan before CEQA review has been completed.  By proceeding before the County
has even prepared a DEIR for the Project, the ALUC runs the risk of overlooking an as-yet-
unanalyzed potential impact that makes the Project inconsistent with the Airport Compatibility
Plan.  For example, the Project could disrupt the functioning of the lone local airport servicing
agricultural spraying operations.   The Project could put local pilots at significant risk due to the1

glint and glare from its solar panels.  The Project’s elevated transmission lines could also pose a
significant risk to low-flying spraying aircraft.  The ALUC should wait until the County has
analyzed these and other impacts in a DEIR before considering any action on the Project.

II. THE PROPOSED SOLAR ENERGY GENERATION USES ARE FORBIDDEN
BY THE IMPERIAL COUNTY GENERAL PLAN LAND USE ELEMENT.

A. The Board May Not Approve a Conditional Use that Is Forbidden by the
County General Plan.

The Project is inconsistent with the County General Plan, and thus its approval would
violate the Planning and Zoning Law.  As acknowledged in Neighborhood Action Group v.
County of Calaveras (“Neighborhood”) (1984) 156 Cal.App.3d 1176, 1184, the requirement that
use permits be consistent with the county general plan
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is necessarily to be implied from the hierarchical relationship of the land use
laws.  To view them in order: a use permit is struck from the mold of the zoning
law ([Government Code section] 65901); the zoning law must comply with the
adopted general plan (§ 65860); the adopted general plan must conform with state
law (§§ 65300, 65302).  The validity of the permit process derives from
compliance with this hierarchy of planning laws.  These laws delimit the
authority of the permit issuing agency to act and establish the measure of a valid
permit. . . .  A permit action taken without compliance with the hierarchy of land
use laws is ultra vires as to any defect implicated by the uses sought by the
permit.

Id. (emphasis added).

Because Imperial County is a general law county, the foregoing settled law is dispositive. 
Since, as shown below, the proposed solar energy generation and transmission uses are
specifically forbidden under the Imperial County General Plan, the County lacks authority to
approve those uses in contravention of the General Plan.  Any “permit action taken without
compliance with the hierarchy of land use laws is ultra vires.”  Id.

B. The Imperial County General Plan Forbids the Proposed Solar Energy
Generation and Transmission Uses.

The Imperial County General Plan’s Land Use Element specifically forbids the proposed
solar uses within the “Agriculture” plan designation that applies to entire Project site.  The Land
Use Element directs that lands designated as “Agriculture” may not be developed with uses that
do not preserve and protect agricultural production and related activities.  It states in pertinent
part as follows:

1. Agriculture.

This category is intended to preserve lands for agricultural production and
related industries including aquaculture (fish farms), ranging from light to heavy
agriculture.  Packing and processing of agricultural products may also be allowed
in certain areas, and other uses necessary or supportive of agriculture. . . .

Where this designation is applied, agriculture shall be promoted as the
principal and dominant use to which all other uses shall be subordinate.  Where
questions of land use compatibility arise, the burden of proof shall be on the non-
agricultural use to clearly demonstrate that an existing or proposed use does not
conflict with agricultural operations and will not result in the premature
elimination of such agricultural operations.  No use should be permitted that
would have a significant adverse effect on agricultural production, including
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food and fiber production, horticulture, floraculture, or animal husbandry. . . .

Imperial County General Plan, Land Use Element (Revised 2008), page 48 (emphasis added).  

It is clear from the foregoing language that lands designated as “Agriculture in the
General Plan must be used only for agriculture and related industries that support agricultural
production.  “Where questions of land use compatibility arise, the burden of proof shall be on the
non-agricultural use to clearly demonstrate that an existing or proposed use does not conflict
with agricultural operations and will not result in the premature elimination of such agricultural
operations.”  Id. (emphasis added).  

Here, it is undisputed that the proposed industrial-scale solar facility uses will terminate
and prevent all agricultural use on the subject lands for up to 40 years.  Initial Study, pp. 9 (“The
Project would have the same 40-year total CUP life as current CUPs”), 13 (“The Project would
preclude cultivation of the land throughout the tenure of its operational life”).  As the California
Department of Conservation has determined in both the Williamson Act and CEQA contexts,
and reiterated in its November 1, 2011, and July 16, 2010 letters (attached hereto as Exhibits 1
and 2) to the Imperial County Planning and Development Services Department respectively
regarding other solar projects proposed for lands designated for Agriculture on the County
General Plan, commercial solar uses are completely incompatible with agricultural uses.  

Furthermore, the Project would impede agricultural operations on surrounding lands and
reduce employment, income, sales and tax revenue in the County.  As Imperial County
Agricultural Commissioner Valenzuela noted in her February 25, 2011 comments (attached
hereto as Exhibit 3) on the DEIR for a similar solar project, “removal of any farmland out of
production would have a direct negative impact on employment, income, sales and tax revenue.” 
As these projects convert more and more agricultural land to non-agricultural uses, more and
more agriculture-serving businesses will be forced to close.  And as the quantity and quality of
agriculture-serving businesses decreases in the County, more and more farmers will find it
uneconomical or impractical to keep farming and sell, lease or use their lands for non-agriculture
purposes.  

Because the proposed solar energy generation and transmission uses at the Project sites
would “conflict with agricultural operations,” result in the certain “elimination” of agricultural
operations and “have a significant adverse effect on agricultural production,” both on the Project
sites and elsewhere in the County, the Project is specifically forbidden by the General Plan. 
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C. The Project’s Incompatibility with the General Plan Agricultural Use
Provisions Is Not Cured by Other Conflicting General Plan Provisions or the
County Land Use Ordinance.

Despite the fact that the Project would “conflict with” and result in the certain
“elimination” of “agricultural operations,” and “have a significant adverse effect on agricultural
production,” the Initial Study prepared for the Project states that “‘Solar energy electrical
generator[s]’ [are] allowed use[s] subject to a Conditional Use Permit (CUP),” and therefore
“[n]o change in the existing zoning for any of the parcels would occur.”  Initial Study, p. 25
(quoting section 90508.02 of the County Land Use Code).  The Initial Study is mistaken.  The
existing A-2 (General Agriculture), A-2-R (General Agriculture, Rural Zone) and A-3 (Heavy
Agriculture) zoning on the Project sites is inconsistent with the General Plan’s “Agriculture”
designation.

As discussed, the Project is incompatible with the General Plan’s explicit use standards
for lands designated as “Agriculture.”  Not only will the proposed solar energy generation and
transmission use conflict with existing (and future) agricultural operations and have a significant
adverse effect on agricultural production on the Project sites by terminating and preventing all
agricultural use on the sites for up to 40 years, it will impede agricultural operations elsewhere in
the County as well.  To the extent the County Land Use Ordinance – which by law is subordinate
to the County General Plan – might be interpreted to allow uses such as the proposed solar
facilities that are inconsistent with the General Plan’s land use designations, that interpretation is
invalid.  Government Code § 65860(a); Neighborhood, 156 Cal.App.3d at 1184.  And to the
extent the General Plan Land Use Element’s Compatibility Matrix approves zoning regulations
that conflict with the Land Use Element’s textual land use standards, the General Plan is
internally inconsistent and invalid.  Government Code § 65300.5 (“the Legislature intends that
the general plan and elements and parts thereof comprise an integrated, internally consistent and
compatible statement of policies for the adopting agency”); Concerned Citizens of Calaveras
County v. Board of Supervisors (1985) 166 Cal.App.3d 90, 97 (“a general plan must be
reasonably consistent and integrated on its face”); Sierra Club v. Kern County (1981) 126
Cal.App.3d 698, 704 (“Since the general plan was internally inconsistent, the zoning ordinance
under review . . . could not be consistent with such plan and was invalid when passed.”).  

The County may not approve a land use in reliance on an invalid zoning regulation or
General Plan element.  “Under state law, the propriety of virtually any local decision affecting
land use and development depends upon consistency with the applicable general plan and its
elements. . . . [Absence of a valid general plan, or valid relevant elements or components thereof,
precludes enactment of zoning ordinances and the like.”  Resource Defense Fund v. County of
Santa Cruz (1982) 133 Cal.App.3d 800, 806; Neighborhood, 156 Cal.App.3d at 1104;
Concerned Citizens of Calaveras County, 166 Cal.App.3d at 97.  And where there is a clear
violation of a specific General Plan provision, mere compatibility with the overarching objectives
of the Plan is not enough to make a project consistent and compliant with the Plan as a whole. 
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 CPUC Decision D.10-12-048, “Decision Adopting the Renewable Auction Mechanism,”2

December 16, 2010, p. 30, Table 1, available at:
http://docs.cpuc.ca.gov/word_pdf/FINAL_DECISION/128432.pdf.

 CPUC feed-in tariff website, description of SB 32, available at: 3

http://www.cpuc.ca.gov/PUC/energy/Renewables/feedintariffssum.htm.

Neighborhood, 156 Cal.App.3d at 1184; FUTURE v. Board of Supervisors (1998) 62
Cal.App.4th 1332, 1342.   

III. THE DEIR MUST CONTAIN A ROBUST ANALYSIS OF PROJECT
ALTERNATIVES AND IMPACTS.

Despite the fact that the proposed Project’s solar uses are prohibited by the County
General Plan, the County has decided to develop a Draft Environmental Impact Report for the
Project now.  While Conservation Groups maintain that the County may not approve the Project
under the current General Plan, they nonetheless offer the following comments on and
suggestions for this and any subsequent environmental review of the Project.   

A. The DEIR Should Analyze a Distributed Generation Alternative.

To comply with CEQA, agencies must consider a “reasonable range” of alternatives. 
CEQA Guidelines §15126.6(a); Village of Laguna Beach, Inc. v. Board of Supervisors (1982)
134 Cal.App.3d 1022, 1028.  To do so here, the County must analyze a distributed generation
alternative (rooftop and other distributed solar generation sources, as well as non-solar options). 
A distributed generation alternative is both feasible and environmentally preferable to the
proposed Project.  

1. Distributed Generation Is Feasible.

The evidence is clear:  Distributed generation – including such sources as solar
photovoltaics (“PV”), small-scale rooftop wind turbines and combined heat and power plants – is
both technically and economically feasible.  Indeed, distributed generation is not only feasible, it
is already in use and rapidly expanding.  For example, SDG&E – a likely purchaser of the
Project’s generated electricity – is on pace to add between 80 and 100 MW of distributed solar
photovoltaic capacity in its service territory each year from 2013 through 2020.  This new PV
generation will be developed under the auspices of programs such as the Renewable Auction
Mechanism program, which the California Public Utilities Commission (“CPUC”) approved in
December 2010.   Under that program, California will add 1,000 MW of local PV by 2015, 80.72

MW of which were allocated to SDG&E.  SDG&E will also be allotted approximately 50 MW of
local PV under the 750 MW SB 32 feed-in tariff distributed PV program.   Furthermore, by the3

http://docs.cpuc.ca.gov/word_pdf/FINAL_DECISION/128432.pdf
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 California Center for Sustainable Energy, “Overview of Solar Incentive Programs,”4

October 9, 2009, p. 7, available at: http://www.slideshare.net/ccsemedia/overview-ofsolar-
incentive-programs.

 Powers, San Diego Smart Energy 2020: The 21st Century Alternative, October 2007, p.5

48, available at:
http://www.etechinternational.org/new_pdfs/smartenergy/52008_SmE2020_2nd.pdf.

 CEC PIER Program, Consultant Report, “Distributed Renewable Energy Assessment – Final6

Report,” August
11, 2009, Appendix Bio-Power, p. 49, available at: http://www.cleancoalition.
org/storage/references/11-aug-
09_Navigant_distributed%20renewable%20energy%20assessment_final%20report.pdf.

 CPUC Decision D.10-12-035, “Decision Adopting Qualifying Facility and CHP7

Program Settlement Agreement,” December 16, 2010, available at:
http://docs.cpuc.ca.gov/WORD_PDF/FINAL_DECISION/128624.PDF.

 California Energy Commission, “2007 Integrated Energy Policy Report, December 2007,” p.8

27, Figure 1-11, available at: http://www.energy.ca.gov/2007publications/CEC-100-2007-
008/CEC-100-2007-008-CMF.PDF.

end of 2016, approximately 180 MW of distributed PV capacity will be added in SDG&E’s
service territory under the California Solar Initiative “million solar roofs” program.   Combined,4

approximately 410 MW of local PV capacity will be developed in SDG&E’s service territory by
the end of 2015.  And SDG&E has the ability to add much more, as its territory has at least 7,000
MW of urban and suburban PV potential.5

In addition to distributed PV, SDG&E is also on pace to add a substantial number of
distributed combined heat and power plants over the next decade.  Biogas- or biomethane-fired
CHP plants are renewable portfolio standard-eligible, and there are up to 1,700 MW of currently
estimated biogas and/or biomethane potential in California to fuel those plants.   California’s AB6

32 greenhouse gas compliance strategy calls for the development of 4,000 MW of CHP by 2020.  7

Since SDG&E supplies about 7 percent of the state’s electricity,  about 280 MW of new CHP8

should be allocated to and added in SDG&E’s service territory by 2020 to comply with the AB
32 target.

 And, as discussed below, expanding SDG&E’s renewable energy portfolio – and
California’s more broadly – with distributed instead of remote, industrial-scale generation will
cause much less harm to the environment and public health, while also providing a more robust
and sustainable economic stimulus.    

http://docs.cpuc.ca.gov/WORD_PDF/FINAL_DECISION/128624.PDF
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 As former California Public Utilities Commission (“CPUC”) Commissioner John Bohn9

acknowledged, “[u]nlike other generation sources, [distributed generation] projects can get built
quickly and without the need for expensive new transmission lines.  And . . . these projects are
extremely benign from an environmental standpoint, with neither land use, water, or air emission
impacts.”  CPUC, “CPUC Approves Edison Solar Roof Program,” Press Release, June 18, 2009,
available at: http://docs.cpuc.ca.gov/published/News_release/102580.htm.

 The U.S. Energy Information Administration estimates that California lost nearly 18 million10

kilowatt-hours of electricity in 2010, due primarily to conductor resistance, corona discharges
and other transmission and distribution line losses.  Energy Information Administration, January
27, 2012, State Electricity Profiles 2010, DOE/EIA-0348(01)/2, at p. 30, available at: 
http://www.eia.gov/electricity/state/pdf/sep2010.pdf.

2. Distributed Generation Is Better for the Environment and the
Economy than Remote, Industrial-Scale Generation Projects Like the
Wistaria Solar Energy Center.

Distributed energy projects such as rooftop solar PV have substantial environmental,
aesthetic, economic and public safety benefits over remote, industrial-scale solar energy facilities
such as the Wistaria Project.   They do not mar the landscape with massive, glare-producing and9

unsightly CPV panels, or their associated powerlines, substations and industrial operations and
maintenance buildings.  They are much less likely to ignite catastrophic wildfires.  They do not
displace agriculture and wildlife habitat.   They present a much smaller threat to wildlife.  They
do not waste electricity due to conductor resistance and corona discharges along lengthy
transmission lines.   Their reliability is far greater.  And they are easier to upgrade as technology10

improves.  

In addition, as these solar PV technologies improve and the liability costs of utility-scale
renewable energy facilities become clearer, the per-watt installed price for distributed solar PV
systems should soon drop below that of remote, utility-scale projects like the Soitec Solar
Project.  In likely recognition of this trend, many utility-scale renewable energy project
developers themselves agree that distributed generation is the future of renewable energy power. 
For example, NRG Energy, Inc., CEO David Crane stated the following in a 2011 call with
financial analysts:

Ultimately, however, we fully recognize that the current generation of utility-sized
solar and wind projects in the United States is largely enabled by favorable
government policies and financial assistance.  It seems likely that much of that
special assistance is going to be phased out over the next few years, leaving
renewable technologies to fend for themselves in the open market.

http://docs.cpuc.ca.gov/published/News_release/102580.htm.
http://www.eia.gov/electricity/state/pdf/sep2010.pdf
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 Seeking Alpha, April 22, 2011, “NRG Energy’s CEO Discusses Q4 2010 Results – Earnings11

Call Transcript,” at p. 7, available at:  
http://seekingalpha.com/article/254272-nrg-energy-s-ceo-discusses-q4-2010-results-earnings-call
-transcript (attached hereto as Exhibit 4)

 CEQA jurisprudence recognizes that where, as here, general plan requirements are 12

adopted to protect environmental quality, departure from those general plan standards constitutes
evidence of a significant environmental impact.  The Governor’s Office of Planning and
Research has made this clear in its CEQA Technical Advice Series (September 1994):

The agency should also rely upon its general plan as a source of environmental
standards.  For instance, policies for the conservation of agricultural land may
yield a threshold based on soil type, project size, and water availability.

Id., “Thresholds of Significance: Criteria for Defining Environmental Significance.”  Here, the
General Plan has gone one step further by specifically designating the subject sites for
exclusively “Agriculture” use.  Thus, it is clear that the General Plan’s policy for the
conservation of agricultural land plainly forbids the proposed solar use.  Violation of this
environmental standard demonstrates the significance of the Project’s impacts on the
environment.  The Pocket Protectors v. City of Sacramento (2004) 124 Cal.App.4th 903, 930

We do not believe that this will be the end of the flourishing market for solar
generation.  We do believe that it will lead to a stronger and more accelerated
transition from an industry that is currently biased towards utility-sized solar
plants to one that’s focused more on distributed and even residential solar
solutions on rooftops and parking lots.

We are already planning for this transition now within NRG, so that any potential
decline in either the availability of utility-sized solar projects or in the
attractiveness of the returns being realized on these projects, will be exceeded in
aggregate by the increase in the business we are doing on smaller distributed and
residential solar projects . . . .  (emphasis added).11

In sum, distributed generation is not only feasible, it is environmentally and economically
preferable to remote, utility-scale renewable energy generation facilities like the Wistaria Project. 
 

B. The DEIR Must Analyze the Project’s Significant Agricultural Impacts.

As discussed above, the Project would have a significant impact on agricultural
production by terminating and preventing all agricultural use of the subject lands for at least 40
years, and potentially indefinitely.  Initial Study, p. 13.  In addition to rendering the Project’s
solar uses impermissible under the County General Plan, which is itself a significant
environmental impact under CEQA,  the Project’s agricultural impacts also constitute12
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(holding that “if substantial evidence supports a fair argument that the proposed project conflicts
with [the applicable land use policies and regulations, and those policies were adopted in order to
avoid or mitigate environmental impacts], this constitutes grounds for requiring an EIR”). 

significant impacts that must be fully analyzed and mitigated in the County’s DEIR.

Among the Project’s numerous significant agricultural impacts are (1) causing the loss of
fertile topsoil, (2) disrupting agricultural aircraft operations (as discussed above), and (3)
impeding countywide agricultural operations, with resultant negative impacts on the agricultural
economy and job market.  The significant impact on agriculture-serving businesses of land
fallowing and conversion of farmland to other uses is well established.  As Agricultural
Commissioner Valenzuela stated in her comments on the DEIR for a similar solar  project as
noted above, “removal of any farmland out of production would have a direct negative impact on
employment, income, sales and tax revenue.”  Exhibit 3.  These impacts are substantially greater
when the cumulative effects of all the proposed and planned utility-scale energy projects in the
County are considered together.  The County must assess these cumulative impacts in the DEIR
along with the Project-specific impacts. 

C. The DEIR Must Analyze the Project’s Impacts on the Burrowing Owl and
Other Listed, Rare and Important Species.

As the Initial Study acknowledges, the Project would have “potentially significant
impacts to burrowing owls,” which are a state-listed “Species of Concern” and a federally listed
“Bird of Conservation Concern.”  Initial Study, p. 16.  The DEIR must thoroughly analyze the
Project’s impacts to this important species.

Among the numerous burrowing owl impacts that the Project would have and that must
be examined in the DEIR are the following.  First, the thousands of Project photovoltaic panels
would present a substantial collision risk to burrowing owls, particularly given that the height of
the panels would likely be about the same height at which the owls typically forage.  Second and
relatedly, the photovoltaic panels would also greatly hinder the owls’ ability to forage.  Third, to
the extent the Project would eliminate burrowing animals and their burrows from the Project
sites, it would significantly impact the owls by (1) reducing the abundance of prey for the owls,
and (2) destroying their nesting habitat, as burrowing owls use burrows created by other animals
instead of making their own.  The County must analyze these impacts prior to Project approval
rather than rely on impermissibly deferred mitigation measures such as post-approval owl
surveys of the Project sites and subsequent development of a burrowing owl mitigation plan.
    

The County must also fully investigate, via field surveys and a careful literature review,
whether the Project would impact any of the species listed as endangered or threatened under the
federal and state Endangered Species Acts.  The federally listed species known or believed to
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 The Fish and Wildlife Service’s Species by County Report for Imperial County is available13

online at:
http://ecos.fws.gov/tess_public/countySearch!speciesByCountyReport.action?fips=06025 

 14 http://www.dfg.ca.gov/wildlife/nongame/list.html 

 See, e.g., Samuel Milham, “Attention Deficit Hyperactivity Disorder and Dirty Electricity,”15

Journal of Developmental and Behavioral Pediatrics, September 2011 (attached hereto as
Exhibit 5); Samuel Milham, “Historical Evidence That Electrification Caused the 20th Century
Epidemic of ‘Diseases of Civilization,’” Medical Hypotheses, 74:337-345, 2010 (attached hereto
as Exhibit 6); Samuel Milham and L. Lloyd Morgan, “A New Electromagnetic Exposure Metric:
High Frequency Voltage Transients Associated With Increased Cancer Incidence in Teachers in a
California School,” American Journal of Industrial Medicine, 2008 (attached hereto as Exhibit
7); Magda Havas, “Dirty Electricity Elevates Blood Sugar among Electrically Sensitive Diabetics
and May Explain Brittle Diabetes,” Electromagnetic Biology and Medicine, 27:135-146, 2008;
Magda Havas, “Electromagnetic Hypersensitivity: Biological Effects of Dirty Electricity with
Emphasis on Diabetes and Multiple Sclerosis,” Electromagnetic Biology and Medicine, 25:259-
268, 2006, available at:
http://www.next-up.org/pdf/Magda_Havas_EHS_Biological_Effets_Electricity_Emphasis_Diabe

occur in Imperial County include those listed in the U.S. Fish and Wildlife Service’s Species by
County Report for Imperial County.   The state-listed species can be found on the California13

Department of Fish and Game’s website.   14

D. The DEIR Must Identify Likely Water Sources for the Project.

CEQA requires the County to identify in its DEIR the likely water sources for the Project,
and analyze the “environmental impacts of exploiting those sources” and “how those impacts are
to be mitigated.”  Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho
Cordova (2007) 40 Cal.4th 412, 421 (quote), 434, 440-441.  “An EIR that neglects to explain the
likely sources of water and analyze their impacts, but leaves long-term water supply
considerations to later stages of the project, does not serve the purpose of sounding an
environmental alarm bell.”  Id. at 441 (internal quotations and citation omitted).
    

E. The DEIR Must Analyze the Project’s Electromagnetic Field Impacts.

The County must analyze the Project’s electromagnetic field (“EMF”) impacts in the
DEIR.  The Initial Study contains no mention or analysis of these impacts despite increasing
scientific evidence that EMF exposure can cause severe health impacts.  Recent studies, such as
those by Dr. Samuel Milham and Dr. Magda Havas, have linked EMF exposure with an increase
in ailments such as diabetes, fibromyalgia, chronic fatigue syndrome and attention deficit
disorder, among others.   Similarly, as reported in Jeffrey Lovich’s and Joshua Ennen’s recent15

http://www.dfg.ca.gov/wildlife/nongame/list.html.
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tes_Multiple_Sclerosis.pdf; The National Foundation for Alternative Medicine, “The health
effects of electrical pollution,” available at:
http://d1fj3024k72gdx.cloudfront.net/health_effects.pdf. 

  “[I]nfrasound elicits larger electrical potentials in the apical regions of the cochlea than those16

generated by any other frequencies in the range of audibility. . . .  The apical regions of the
cochlea should therefore be regarded as highly responsive to infrasound stimulation with
responses occurring at stimulus levels well below the estimated level that is perceived” (i.e.
heard).  Salt et al., 2013, “Large Endolymphatic Potentials from Low-Frequency and Infrasonic
Tones in the Guinea Pig,” The Journal of the Acoustical Society of America, 133(3): 1561-1571,
at p. 1569 (attached hereto as Exhibit 9).

BioScience article, Doctor Alfonso Balmori (in a 2010 article) found the “possible impacts of
chronic exposure to athermal electromagnetic radiation” on mammal species to include “damage
to the nervous system, disruption of circadian rhythms, changes in heart function, impairment of
immunity and fertility, and genetic and developmental problems.”  Exhibit 8 at 987. 
Furthermore, even though there remains some disagreement over the impacts of EMF, many
“authors suggest that [this] . . . should not be cause for inaction.  Instead, they argue that the
precautionary principle should be applied in order to prevent a recurrence of the ‘late lessons
from early warnings’ scenario that has been repeated throughout history.”  Id. 

F. The DEIR Must Analyze the Project’s Audible, Inaudible, High-Frequency
and Low-Frequency Noise Impacts.

In analyzing the Project’s audible noise impacts, the County should normalize its noise
emission estimates to account for the fact that the Project area is a rural community with little to
no prior exposure to industrial noise, such as would be produced by Project.  In addition, the
County should analyze not only the Project’s audible noise emissions and impacts, but its
inaudible infrasound and low-frequency noise emissions too, which have recently been shown to
have a much greater potential to impact humans than previously thought.   16

G. The DEIR Must Analyze the Project’s Direct, Indirect and Embedded
Greenhouse Gas Emissions.

The County admits in the Initial Study that the “Project has the potential to generate
greenhouse gas emissions during construction associated with travel required to and from the
Project site parcels by construction workers, delivery of materials, and operation of heavy
equipment.”  Initial Study, p. 20.  But the County must do more in the DEIR than just analyze the
global warming impacts of Project construction.  The County must also (1) assess the Project’s
substantial embedded greenhouse gas emissions:  the GHG emissions associated with production
of the materials used to construct the Project, such as the photovoltaic panels; and (2) compute

http://d1fj3024k72gdx.cloudfront.net/health_effects.pdf.
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